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IN THE 
Supreme· Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 1935 
JOHN W. BAR,NES, EXECUTOR, ETC., 
}. 
vers'tts 
JENNIE BESS, ET ALS. 
To the Hono.rable Chief Justice and tTustices of the Supreme 
Court of Appeals of Virginia: 
John W. Barnes, Exooutor of the last will and testament 
of Ackeye E. Bess, deceased, respectfully represents that he 
is aggrieved by a final judgment of the Circuit Court of the 
City of Portsmouth, Virginia, entered in the · above-styled 
cause on the 22nd day of January, 1937; a copy of the rec-
ord in said ~ause is presented herewith as a part of this pe-
tition. 
TfiE CASE STATED. 
This cause brings in review the validity of the will of 
Ackeye E. Bess, deceased, properly executed and attested 
the 15th day of J\{ay, 1932. As is shown by the contestants' 
bill of particulars, the decedent's will is assailed on the usual 
grounds of alleged in1proper execution, lack of testamentary 
capacity, undue influence, and fraud. The jury under cir-
cumstances hereinafter appearing, returned a verdict that 
the paper was not the true last will and testament of Ackeye 
E. Bess, and upon this verdict the court entered judgment 
over the objection and exception of the proponent. The will 
is copied in the rooord, beginning on page 30. 
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ESTATE DISPOSED OF. 
At the time of testator's death his estate consisted almost 
exclusively of residential property, situated in a colored sec-
tion of· Portsmouth, and valued at some eight or nine thou-
sand dollars. His personal estate had a value of about four 
hundred dollars. Against the estate, however, there are lia-
bilities agg·regating around $1,700.00. 
TESTATOR'S FAMILY, ASSOCIATIONS, ETC. 
At the time of making the will under consideration de-
cedent was about seventy years of age. His wife had been 
dead some six or seven years. He lived alone in one of his 
houses, taking his meals with 1\{amie Gibson, a beneficiary 
under his will, at her home a short distance from him. She 
also kept his house in order. These duties were performed 
by Mamie Gibson continuously until Bess died, for which 
she was compensated. 
The decedent had one child·, Willie Bess, who died some 
years before his father, leaving one child, Jennie Bess, one 
of the contestants. John EUiott, the other contestant, was 
his nephew. The testator did not regard Jennie Bess as the 
natural child of his son. According to her voluntary state-
ment (R., p. 52) a disturbance was caused when she was 
born because of her light complexion, the decedent saying 
that she was white. She clahns that she is an albino, which 
her grandfather did not then understand, but later· became 
reconciled to her. 
Testator for a nun1ber of years conducted a business in 
th~ City Market, quitting the business in 1925 when his wife 
died. The estate left by him was accumulated by his own 
efforts. Upon his retirement from business his income from 
rent amounted to $100.00 a month. During twenty-five years 
preceding his death T. B. Coker, Real Estate and Rental 
Agent, collected the rents, ·making monthly reports to h1m 
and conferring with him frequently as to matters relatin~ 
to his property. 
He lived a normal life for a man of his years from the 
time of his retirement from business until a few weeks be-
fore his death, which occurred in September, 1936. Dr. Par-
rish, his physician for several years prior to his death, tes-
tified that he treated him occasionally and that his physical 
condition was fair until .July, 1936, and that his mind 'vas 
all right. 
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THE PRIOR WILL. 
Under ·date of November 22nd, 1927, the decedent exe--
cuted a will which was drawn by Thomas H. Reid, now of · 
counsel for the contestants, who was made executor thereof. 
This will is copied in the record (R., p. 43). It will be seen 
that Jennie Bess was given $5.00 in this will, as well as the 
will under consideration, and that the gift was expressed in 
the same language. In it John Elliott received the same prop-
erty provided by the present will. The provision made for 
Florida Robins on is identical, and Blanche Floyd was given 
a house and lot, but different from the one given her in his last 
will. The persons participating in the prior will and not 
mentioned in the present one are Cora Cotton, Alice Temple 
and John Hunt. 
TifE CONTESTED WILL. 
More than four years passed between the making of the 
two wills. The record does not show what had occurred in 
the mind of the decedent to cause him to make the changes 
noted in the disposition of his property. But, it is a fact 
that he did go to the office of John W. Barnes, a colored 
notary of the City of Portsmouth, with the will which had 
been previously drawn by Thomas H. Reid with the request 
to Barnes that he draw him a new will. Barnes testified (R., 
p. 36) ''He came to my house and asked me to draw it for 
him. I drew it in lead pencil, and put down what he desig-
nated, and typed it after. I had typewritten it and turned it 
over to him, and he taken it away. I read it to him, and he 
read it, and before he went away I told him he would have 
to have it signed by two witnesses". 
With the will in his possession the decedent afterwards 
went to the place of Leroy Rodgers, also called Lee Rodgers, 
at #829 County Street, and asked him (Rodgers) to witness 
his will, and it being necessary to procure an additional wit-
ness, Bess then went to Peter Hend~rson 's barber shop, three 
doors distant, and asked Henderson to come to Rodg·ers' place 
and witness his will, which the former consented to do, ac-
companying the decedent back to Rodgers', where the will 
'vas duly signed by Bess in the presence of the two attesting 
'vitnesses, who signed as witnesses in the presence of the tes-
tator. The Testator also acknowledged the paper writing 
which he had brought with him, and proved by the evidence 
to be the same paper writing as the one offered for probate, 
to be his will. This was done on the 15th day of May, 1932. 
This will remained in the possession of Ackeye E. Bess from 
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that time to the time of his death, more than four years later. 
After the death of the testator the will was found among his 
other papers in an iron safe in his residence. As no one 
·knew the combination it became necessary to employ the serv-
ices of a safe expert, who opened the safe in the presence of 
John W. Barnes, John Elliott and ~Iamie Gibson. The will 
was produced from the safe in their presence. 
Neither Lee Rodgers nor Peter I-Ienderson have any inter-
est in the will. Both of them had known the decedent since 
youth. They are colored men aged 36 and 45, respectively. 
To them Ackeye Bess was a familiar object. In fact, it was 
at Henderson's barber shop that Bess met his cronies and 
played checkers with them. It was natural for him to go 
to them for the favor of witnessing his will. IIowever un-
certain these witnesses are as to certain of the facts per-
taining to the execution of the will, most of them on which 
they were interrogated on cross examination being inessen-
tial, they are certain that the writing· which they were called 
upon to witness is the same as that presented them in court. 
On cross examination Peter Henderson was asked ''\Tho was 
it asked you to witness this will?'' .A .. nswer, "Ackeye Bess 
himself''. Question, ''He came to the shop and asked you 
to go over to the other placeF' Answer, ''Yes" (R., p. 18). 
Again, Henderson being asked on direct examination : ''When 
this will was signed were you, Rodgers, and Ackeye E. Bess 
all present at the same time?" Answer, "Yes, sir". The 
Court then asked this question: ''He knew what he was do-
ing?'' Answer, ''Yes, sir''. 
In the latter part of IIenderson 's cross examination, the 
witness, Peter Flenderson, being asked by the Court if he 
saw Ackeye E. Bess sign his name, the witness replied: "I 
couldn't say" (R., p. 19). The witness had previously been 
asked on cross examination, ''You didn't see Ackeye Bess 
sign at all?" Answer, "I will give it as he said. He said, 
'I want you to sign my Will' ''. From the testimony of Lee 
·Rodgers (R., p. 24), the witness was asked on direct ex-
amination, ''You, Peter Henderson, and Ackeye Bess were 
the only persons present 'vhen it was signed?'' Answer, 
"Yes, sir". Question, "It was signed at whose request?" 
Answer, "At the request of Mr. Bess". Question, "When 
did he bring it to you to be signed?" Answer, ''The very day 
it was signed he asked n1e to be a witness to his will. He 
came there with it". Question, "Ackeye Bess sign first?" 
Answer, "Yes, sir". Question, "I·Iis name was not on it 
when he brought it in?" Answer, "Not at the time, to the 
best of my opinion''. The 'vitness, however, on cross ex-
amination was asked (R., p. 25), "You say Ackeye Bess 
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signed this will in your presence?" His answer being "Yes 
sir" (R., p. 29). Rodgers was asked on diroot examination; 
"I want to show you the paper (the writing offered for pro-
bate) and ask you to say if it was in the same condition as 
when you signed itY" Answer, "·Yes, sir, it is the same". 
~!ENTAL IN CAP A CITY. 
There is absolutely no evidence as to mental incapacity, 
either at the time of making the ·will or at any other time 
in the life of Ackeye E. Bess. Contestants' evidence: J en-
nie Bess testified (R., p. 52): He gave up his stall in the 
market because his head would bother him and he said he 
couldn't think as in years past. ~Ir. Coker, who had more 
intimate business relations with Bess than any other person, 
said (R., p. 59): "He said he had an income, and he didn't 
have any help after Fannie (wife) died, and ·he had sufficient 
income, and that he quit," as his reason for quitting the mar-
ket. Again, in reply to the question, "What was his condi-
tion in 1932," Jennie said: ''His head beg·an to bother him." 
The testimony of Charlie Jones (R., p. 56) is equally indefinite 
and meaningless, as also is the testimony of John Elliott (R., 
p. 60). 
On the other hand the proponent introduced a number of 
witnesses who testified that the testator, at the time of mak-
ing the contested will and thereafter until his last illness, was 
of sound mind and capable of disposing of his property. 
Among these are John W. Barnes, who drew the will, the 
two attesting witnesses, Peter Henderson and Lee Rodgers, 
Dr. James Parrish, his physician for· several years prior to 
his death, T. B. Coker, who managed his property for twenty-
five years and had business relations with him frequently 
up to the time of his death, George R. Parrish, President 
of American National Bank, E. L. Lash, former President 
of Bank of Tidewater, and John T. Fisher, colored under-
taker, who lived in the neighborhood with Bess and associ-
ated with him freely. 
UNDU.~J INFLlTENCE. 
The only evidence on this subject is from the testimony of 
John Elliott. He was asked on direct examination (R., p. 
61): "Do you kno·w whether or not Mamie Gibson used 
any influence over Ackeye Bess''' Answer, ''From the time 
he was sick quite often I would come there when he was 
sick home and Mamie Gibson 'vould not allow me in there, 
and she said on several occasions, she said, Ackeye didn't 
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want to see anybody". And again (R., ·p. 63}, the witness 
was asked on direct examination, "Was he the same to the 
family after he met Mamie Gibson, was he the same after 
he met her?" Answer, "I don't think he was quite the same 
as he used to be. He used to come to see me, and he slowed 
off coming around to see me''. 
FRAUD. 
The record is entirely devoid of any evidence proving fraud 
in the execution of the will. On the contrary it shows that 
every step taken by Bess in its execution was a voluntary 
act on his part. As is customary, it was not executed im-
mediately after drawn, but given to him with instructions 
to have it witnessed by two persons. It was dictated by" him, 
read to him by its draftsman, and then reposed in his posses-
sion for a time before the necessary witnesses were pro-
cured. It then remained in his possession for more than 
four years, during which time he had ample opportunity to 
repudiate it if he had been so disposed. 
OTHER FACTS. 
John W. Barnes, who drew the will, was a neighbor and 
friend of Ackeye Bess, had known him for about forty years, 
and came in contact with him daily (R., p. 39). When asked 
by contestants' counsel, ''How did he happen t.o have you 
as beneficiary and also as executor, can you tell that?" (R., 
p. 41), Barnes answered, "It involved some trouble he had 
of his. Now, he can1e to .. me and said he had some church 
trouble. He first got Mr. Reid. He had some trouble with 
the church, and they dismissed him from the trustee board, 
and he said he wanted to change his mind, that he was made 
his executor, and he wanted to change it altogether. He 
said 'I don't want him to look after my business'· He asked 
if I .would write his will, and act as his executor too, and I 
said 'If you desire me to do so I will do it'. That is how it 
came about". 
Mamie Gibson, one of the beneficiaries of the wiil and 
benefiting to an extent greater than any of the others, bore 
a relationship to the testator for a number of years preced-
ing his death closer than any other person. In addition to 
keeping his own house in order she prepared his meals and 
fed him in her own home, where he ate with her and her 
family. At Christmas, 1931, he expressed his satisfaction of 
her attention by telling her (R., p. 46), "You have given me 
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satisfaction so far, and if you continue as you are I will 
remember you in my will". 
Blanche Floyd, beneficiary, was married to a cousin of 
the testator's wife. She had known him since childhood. He 
came to her house often. Testator had told her he would 
remember her in his will (R., pp. 48, 49). 
ASSIGNMENTS OF ERROR . 
. The petitioner, who is herein ·referred to as proponent, as-
signs as error : 
1. That the verdict of the jury and the judgment of the 
court thereon were contray to the law and the evidence and 
without evidence to support them. 
2. That the court erred in granting certain instructions 
for the. contestants, and refusing a certain instruction re-
quested by the proponent, which instructions granted and re-
fused are herein more particularly set out. 
ARGUMENT. 
General Verdict Based Upon or Involvin.q Two or More 
· Theories. 
The issue presented to the j~ry as shown by the pleadings 
involve four subdivisions or theories, namely, first, the legal 
execution of the will; second, alleged testamentary inca-
pacity; third, undue influence ; and fourth, fraud. 
Under instructions by the court this case was tried upon 
the theories indicated. . 
In the case of Crowell v. Duncan, 145 Va., pages 496-7, the 
court said substantially as follows: It is our view that the 
evidence is totally insufficient to sustain either theory. Yet, 
if it were deemed that the .evidence was sufficient upon one 
of the theories presented to the jury, as the verdict is a 
general one, that is, that it did not indicate upon which 
theory of the plaintiff's case it was founded, and as the court 
instructed the jury, in effect, that if they believed either 
theory upon which the contestants sought to invalidate the 
will, was supported by the evidence, they should ·find against 
the will, under a familiar rule if the evidence failed to sup-
port the verdict on both. theories it will be necessary to set 
aside the verdict. 
In Virginia RailwaJJ ~Power Co. v. J.D. Wellons, 133 Va., 
page 358, the court said: 
-------, 
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''In .other words, the jury had before it two theories, upon 
either of which it might have found for the plaintiff, and 
since we cannot say which one was adopted by them, an error 
with respect to either would have to be regarded as preju-
dicial." 
Testamenta~ry Capacity. 
Upon a review of the testimony offered on this phase of 
the case by the contestants, can it be said that it contains 
one scintilla of evidence tending to show mental incapacity 
on the part of testator at the time the 'vill was executed f 
On the other hand, the evidence showing that he was Inen-
tally capable is overwhelming f 
Undttte Influence. 
It is a well known rule that undue influence is a species of 
fraud and has to be shown by clear and convincing testimony 
In this case the whole theorv of undue influence is based 
upon the fact that the testator, at the time his 'viii was exe-
cuted, was in constant association with Mamie Gibson who 
supplied his meals and took care of his house, and that she 
benefits substantially by the will. The only evidence in sub-
stantiation of this charge was given by John Elliott, which 
wholly consists of a statement that ''Quite often I would 
come there when he was sick home and Mamie Gibson 'vould 
not allow me in there, and she said on seve.ral ocpasions, she 
said, Ackeye didn't want to see anybody''. 
Q. You were his nephew? 
A. Yes, and she would not allow me in there. 
Q. When you saw him ag·ain how did he treat you? 
A. I would buy him cigars, and I bought him cigarets, 
when he would be sitting on the porch. 
Q. When you saw him again ho'v did he treat you 1 
A. He got worse (R., p. 62). 
In Tabb v. Willis, 155 Va., page 837, this appears on the 
subject of undue influence : 
''Undue influence is a species of fraud. He who alleges 
it must prove it by clear and convincing evidence.'' 
''Before undue influence can be made the ground for set-
ting aside a deed or will, it must be sufficient to destroy free 
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agency on the part of the testator or grantor; it must amount 
to coercion-practically duress.'' 
''Suggestion and advice addressed to the understanding 
and judgment do not constitute undue influence, nor do so-
licitations unless the party be so worn by the importunities 
that his will gives way. Earnest entreaty, importunity and 
persuasion may be employed, but if the influence is not ir-
resistible it is not undue, and its existence is immaterial, 
even though it is yielded to.'' 
The court said in Jenkins v. Trice1 152 Va., page 413: 
''The making of a new will raises no presumption of fraud 
or undue influence, notwithstanding that the provisions of 
an old will are materially chan~ed by the new one '' 
In the case at bar, insofar as the testator~s heir is con-
cerned, she receives identically the same ( $5.00 in money) in 
the new will as in the old ·one, and John Elliott, nephew, re-
ceives the same. Likewise, Florida Robinson and Blanche 
Floyd are similarly provided for. In "the places of Alice 
Temple and Cora Cotton, appearing in the old will, are the 
names :hiamie Gibson and John W. Barnes, the former his 
trusted servant during the last years of the testator's life. 
and the latter a lifelong friend. · 
Fraud. 
Much of the contestants' case was centered around an at-
tack on the will, because of what they conceived to be me-
-chanical irregularities appearing thereabout. Witnesses were 
interrogated at length as to dissimilarity of paper on which 
the will appears, single spacing of some of the lines, the 
kind of pens, number, difference in ink, and other elements 
appearing in and pertaining· to the several signatures, and 
the insinuations of counsel relating thereto were extended to 
their argument to the jury with a design to reflect upon the 
honesty and integrity of those concerned in drawing and at-
testing the will. While expert testimony was accessible to 
them in order to reflect the truth of these matters to the 
jury, they elected not to trust a test of their conjectures to 
expert testimony. 
Thus, upon the fact that J olm W. Barnes, a beneficiary, 
drew the will, and the insinuations of counsel as to its exe-
cution, fraud was to be presumed. 
Fraud is neyer presumed, on the other hand, one who al-
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leges fraud must prove it by evidence, clear, cogent, and con-
vincing. Jenkins v. Trice, su.pra. 
Due Execution of the Will. 
Section 5229 of the Code provides in part as follows: 
" ~ • *the signature shall be ma.de or the will acknowledged 
by him in the presence of at least two competent witnesses, 
-present at the same time, and such witnesses shall subscribe 
the will in the presence of the testator, * * , . " 
The court, in Queensb-ury v. Vial, 123 Va., page 219, has 
this to say about the clerk's order in admitting a will to pro-
bate: 
"The clerk in admitting a will to probate acts in a judicial 
capacity, and the order by him admitting or rejecting the 
will is as much a judgment as though entered in the court. 
His judgment is a judgment in rem whose validity can be 
drawn in question only by appeal • * • . " 
The will was probated in clerk's office of the Circuit Court 
of the City of ·Portsmouth, September 2, 1936, the order 
showing' among other thing·s that the will was produced by 
John W. Barnes, and fully proved by Peter L. Henderson 
and Lee Rodgers, the subscribing witnesses thereto .. 
Before entering his order it first became necessary for him 
to examine the two subscribing ,vitnesses under oath as to 
whether the testator signed his name or acknowledged the 
writing to be his will in their presence, both being present at 
the time, and that they subscribed their names as witnesses 
in the presence of the testator. 
The names of said witnesses appear in said will, under 
the usual attesting clause. 
The attesting witnesses are colored men, possessing no_ ex-
perience or knowledge of the essential elements of a legally 
executed will. Their testimony, while not as explicit or posi-
tive as to some of the facts they were expected to have no 
doubt about, yet, as a whole, it does show beyond a doubt 
that the witnesses and testator were assembled at the testa-
tor's request in the room of Lee Rodgers for the purpose 
of witnessing the will of Ackeye E. Bess, who had previously 
brought it there and told Rodgers that he wanted him to wit-
ness his will. Bess then went to get Henderson, a short dis-
tance away, and told him to come with him to Rodgers' to 
witness his will. This Henderson did. There can be no 
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doubt from the circumstances that the three were there to-
gether, and the evidence shows conclusively that the witnesses 
subscribed their names to the will in the testator's presence. 
It is said that it is not clear from-q.the evidence that the tes-
tator sig-ned his name in the presence of both witnesses, as 
their positive assertion of this fact was later qualified by 
a failure to remember. 
It is a fact, however, duly shown by the evidence and the 
surrounding circumstances, that Bess did acknowledge that 
particular writing to be his will in the presence of both wit-
nesses. 'There can be no doubt about the identity of the 
writing, called by Ackeye E. Bess his will, which he took to 
the place of Lee Rodgers and called upon Lee Rodgers and 
Peter Henderson to witness. Both witnesses testified it was 
the identical writing appearing in court as the will of Ackeye 
E. Bess. Peter Henderson (R., p. 16) testified that he, 
Rodgers and Ackeye Bess were all present when the will 
was signed. Lee Rodgers (R., p. 24) testi.fied that all three 
were present when he ·signed the will. He also said (R., p. 
25) that Ackeye Bess signed the will in his presence. 
As to the acknowledgment of the will, here we ·have an old 
man going out from home with the express purpose of pro-
. -curing two witnesses to the draft of a will, which had been 
previously drawn and he had been advised by the draftsman 
that such procedure would be necessary. With the will in 
his possession he goes to Rodgers' place. Rodgers testified 
(R., p. 24), "'The very day it was signed he asked me to 
be a witness to his will. He came there with it". The tes-
tator then went out and got Peter Henderson, telling Hen-
derson he wanted him to witness his will. All three of the 
persons were then together . in the room of Rodgers, where 
his request was complied with. It is true that evidence does 
not show that the testator formally stated in the presence 
of both witnesses, "This is my will", but every act of his 
during their assemblage for the purpose called was construc-
tive acknowledgment of the will. 
In Administration and Wills, Harrison, Volume 1, page 271, 
the author, citing Virginia authorities, says: 
''It is well to bear in mind that the courts will aid by pre-
sumption the lack of testimony where there has been ap-
parently a compliance with the statute. Thus, as said in 
Savage v. Bowe'n, 103 Va. 540, 'In the matter of .executing a 
will, the statutory requirements must be complied with, but 
the substance must not be sacrificed to form and the end 
of the law to the means used for attaining it'. Thus, al-
though the testator must be shown to have !ead the will, it 
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will be inferred in the absence of evidence to the contrary 
from the circumstances which indicate that he was familiar 
with the contents, and, though the attesting witnesses are 
supposed to attest the will at the request of the testator, there 
be no proof of an express request, and, generally, what may 
be inferred from facts and circumstances will be called to 
the aid of direct testimony. Where attesting witnesses are 
called, but cannot recall any of the facts, their failure of 
recollection will not be permitted to be fatal to the validity 
of the will. As said 1n .Y o~ttn,q v. Ba'rner, 27 Gratt. 96, 'If the 
witnesses to a ,viu are an dead, or if there is a failure of 
recollection on their part, the court will even presun1e (the 
will being in other respects regular) that the requirements 
of the statute have been complied with in the formal execu-
tion of the instrument. Such presun1ptions are absolutely 
essential to the protection of property and security of titles. 
Were it otherwise, the mosj important and solemn instru-
ments would often fail to take effect by the death or the 
mere failure of attesting· witnesses, real or assumed, to re-
call each and every formality presented for the execution of 
testamentary papers'. In this respect an attestation clause 
is often valuable. It is not necessary under the statute that 
there should be an attestation clause, but the statute does· 
not forbid the court from making use of an attestation clause 
which sets forth all the necessary formalities, in aid of the 
presumption in favor of the validity of the will.'' 
CONTESTANTS' INSTRUCTION NUl\1BER 1 AD. 
The contestants requested the following instruction, which 
was granted over Proponent's objection and exception: 
''The court instructs the jury that unless the proponents 
of the will prove that the testator executed the paper writ-
ing offered as the will, in the presence of two subscribing ·wit-
nesses, and that the two subscribing witnesses executed the 
paper writing in the presence of the testator, and at his 
request, then they must find that the paper writing is not 
the last true will of Ackeye E. Bess.'' 
This instruction does not state correctly or fully the law 
as contained in Section 5229 of the Code. The jury were told 
that the proponent must prove that the testator executed the 
paper writing in the presence of two subscribing witnesses. 
The statute says ''the sig'llature shall be made or the will 
acknowledged by hi1n in the presence of at least two com-
petent witnesses .. present at the same time". 
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Under this instruction the jury were bound to find for the 
:contestants if they believed from the evidence that the pro-
ponents had failed to prove that the testator sig·ned his name 
fo the will in the presence of two subscribing witnesses, pres-
.ent at the same time; althoug·h they may have believed from 
the evidence, which was ample to sustain such a belief, that 
the testator acknowledged the paper writing which was signed 
by him, and attested by the subscribing witnesses, to be his 
will, provided such acknowledgment was made in the pres-
ence of both witnesses, together at the same time. · 
. In State v. Manns, 48 W. Va. 480, 37 S. E. 613, the court 
said: 
"Instructions which do not fully state the law on a given 
point ..are erroneous and should not be giv:en, as they intend 
to mislead th~ jury." 
CONTESTANTS' INSTRUCTION NUMBER 3D. 
~his "instruction was granted over the proponent's objec-
tion, and is as follows : 
' 
''The court instructs the jury that in determining whether 
or not the paper writing in question is the true last will and 
·testament of the deceased, the jury has the right to consider 
the nature and character of the will, and if they find from 
the evidence that it is contrary to natural justice, they should 
take that fact into consideration along with other facts and ~ 
circumstances in the case and the testimony of witnesses in 
determining the question of capacity.'' 
It is submitted that the words "nature and character" as 
used in the instruction are entirely too indefinite to convey 
to the minds of the jury the particular features of the will, 
which they were to consider in determining whether the writ-
ing was the will of .Ackeye E. Bess. 
And it was further objected to because the use of the words 
natural justice, with its application, was an encouragement 
to the jury to substitute their will for the will of the testator 
in determining .who were most worthy of the property left 
by him. 
! .... _ 
PROPONENT'S lL~STRUCTION NUMBER 7 P. 
The following instruction was requested by the proponent, 
but was refused, to which refusal the. proponent excepted: 
''The court instructs the jury that they cannot measure the 
. testator's capacity or inquire into 'the wisdom or prudence 
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of his disposition of the property if the jui:y believe from 
the evidence that he is legally compos mentis, be he wise or 
unwise, he is the disposer of his own property and his will 
stands for the reason of his action. He is under no .... legal 
obligation to will his property to his relations, the justice or 
the propriety of the will is not a question for the jury ex-
cept that they may consider the matter as a circumstance 
bearing upon the testator's capacity. If he is a capable tes-
tator he. can. will his property as he chooses.'' 
This instruction correctly states well known principles of 
law, and since it applied to a capable testator, a:nd the evi-
dence should leave no doubt as to the mental capacity of Bess 
to make a will, the jury should have been instructed as to 
his exclusive rights in the matter of making a will;~which 
the proponent soug·ht to accomplish by this instruction. 
It is, therefore, prayed that a writ of error and superse-
deas may be granted petitioner; that the judgment of the 
Circuit Court of the City of Portsmouth may be reversed; 
and that this court will enter such judgment in the premises 
, as may be proper. 
JOHN· W. BARNES, 
Executor of .A.ckeye E. Bess. 
By VINCENT L. PARKER, 
R. TRIPLETT, 
Counsel. 
A copy of this petition was delivered to A. A. Bange! and 
Thomas H. Reid, Counsel of record for Jennie Bess and 
John Elliott contestants, on the 24th day of April, 1937. . 
Petitioner does not desire to be heard orally as to the 
granting of this writ, but asks that in case a writ should be 
allowed, this petition be taken and treated as and for his 
. brief. 
Respectfully. submitted, 
JOHN W. BARNES, 
Executor of Ackey E. Bess. 
By VINOENT L. PARKER, . 





We, the undersigned, counsel practic~&" in the Supreme 
Court of .Appeals of Virginia, are of opin1on that the judg-
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menf complained of in the foregoing petition is erroneous, 
should be reversed, and this Court should enter euoh judg-
ment as the lower court should haye entered. 
VINCENT L. PARKER, 
R. ·TRIPLETT. 
Copy received this 24th day of April, 1937. 
A. A. BANGEL, 
THOMAS H. REID, 
Counsel of record for Jennie Bess and 
John .Elliott. 
Received April 28, 1937. 
M. B·. W A.TTS, Clerk. 
Sept. 17, 1937. Writ of error and supersedeas awarded by 
th~ Court. Bond $300. 
M. B. W. 
Received Sept. 27, 1937. 
M. B. W. 
State of Virginia, 
City of Portsmouth, to-wit: 
This day personally appeared before me, Harry A. Brink-
ley,' a Commissioner in Chancery for the Circuit Court of 
the city aforesaid in the .State of Virginia, R. Triplett and 
Vincent L. Parker, who being severally by me first duly sworn 
depose and say as follows : 
That they are the attorneys of record and the only attor-
neys of record, for John W. Barnes, Executor of Ackeye E. 
Bess, in a certain suit recently tried in the Circuit Court of 
the City of Portsmouth, Virginia, under the style of Jennie 
Bess, et als., against John W. Barnes, Executor, etc.; that 
on the 27th day of April, 1937, they mailed to the Clerk of 
the Supreme Court of Appeals of Virginia a petition for 
a writ of error and supersedeas; that on the 24th day of 
April, 1937, a copy of appellants petition was delivered to 
A. A. Bangel and Thomas H. Reid, Attorneys of record for 
the appellees; that deponents are now advised that the said 
A. A. Bangel and Thomas H. Reid, Attorneys for the said 
appellees filed with the ·Clerk of the Supreme Court of Ap-
peals of Virginia on April 29, 1937, a brief in opposition to 
the granting of appellants petition; that neither of said de-
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ponents has been furnished with a copy of the brief filed by 
the said appellees nor has either ever seen a copy thereof. 
VINCENT L. P.ARK.ER, 
R. TRIPLE'TT. 
Subscribed and sworn to before me this 16th day of June, 
1937. . 
HARRY A. BRINKLEY, 
Comr! in Chancery for Circuit Court of the 
City of Portsmouth. 
To A. A. Bangel and Thomas H. Reid: 
You are hereby notified that at 5:00 P. M., on June 16th, 
1937, at 310 New l{irn Building, High and Court Streets, 
Portsmouth, Virginia, the af·fidayits of R. Triplett and Vin-
cent L. Parker, will be taken to be read before the Supreme 
Court of Appeals of Virginia, on a motion for a rehearing 
on the petition for a writ of error in the case of John W. 
Barnes, Executor, etc., v. Jennie Bess, et al. The affidavits 
will be to the following: 
That they are the attoi"lleys of record and the only attor-
neys of record, for John W. Barnes, Executor of Ackeye E. 
Bess, in a certain suit recently tried in the Circuit Court 
-of the City of Portsmouth, Virginia, under the style of J en-
riie Bess, et als., against John W. Barnes, Executor, etc.; that 
on the 27th day of April, 1937, they mailed to the Clerk of 
the Supreme ·Court of .Appeals of Virginia a petition for 
a writ of error and supersedeas; that on the 24th day of April, 
1937, a copy of appellants' petition was delivered to A. A. 
Ba:ngel and Thomas H. Reid, .Attorneys of record for the 
appellees; that deponents are now advised that the said A. A. 
Bangel and Thomas H. Reid, Attorneys for the said appel-
lees filed with the Clerk of the Supreme Court of Appeals 
of Virginia on April 29, 1937, a brief in opposition to the 
granting of appellants' petition; that neither of said depon-
ents has been furnished with a copy of the brief filed by the 
said appellees nor has either ever seen a copy thereof. 
Service accepted this 16th day of June, 1937. 
THOMAS H. REID, 
A. A. BANGEL. 
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IN THE 
SUPRE}fiE COURT OF APPEALS OF VIRGINIA 
AT RICH~fOND. 
JOHN W. BARNES, EXECUTOR, ETC., 
JENNIE BESS, ET ALS. 
SUPPLEMENTAL PETITION FOR WRIT OF ERROR 
AND SUPERSEDEAS. 
To the Hono-rable Chief Justice and Justices of the Supreme 
Court of .Appeals of JTir.qinia: 
Your petitioner, John W. Barnes, Executor of the last will . 
and testament of Ackeye E. Bess, deceased, respectfully begs 
leave to file this his supplemental petition for a writ of error 
and supersedeas to a final judgment of the Circuit Court of 
the City of Portsmouth, Virginia, entered in the above-styled, 
cause on the 22nd day of January, 1937. 
A petition for a writ of error and s~tpersedeas to the said 
judgment was filed by your petitioner with this Hon'orable 
·Court on the 24tn day of April, 1937. This Court denied 
the relief sought on the 7th day of .June, 1937, sitting in ba;nc 
at Wytheville. Counsel for your petitioner have only learned 
on this the 16th day of June, 1937, that counsel for the ap-
pellees filed in the Clerk's Office of this Court a brief in op-
position to the granting of the writ of error and supersedeas. 
No copy of said brief was furnished to counsel for the ap-
pellant, and up to this date they do not know the nature or 
character of said brief filed by counsel for the appellees, nor 
any of the contents thereof. Your petitioner believes that 
the Circuit Court of the City of Portsmouth committed errors 
in its rulings at the trial of said cause, which errors were 
assigned in the petition for a writ of error and supersedeas 
heretofore filed herein. 
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Your petitioner prays this Honorable Court that his coun-
sel may be given an opportunity by the Court to present 
orally to it the reasons for their belief that reversible error. 
was committed and the argument for the propriety of the 
granting of a writ of error prayed for. 
Your petitioner believes that the granting by the Court 
over the exception of the appellant of appellee's instruction 
Number l-AD was serious and harmful error for the fol-
lowing reasons : 
The will which is questioned in this case was drawn by a 
colored Notary at the request of the testator, who was also 
a colored man, and delivered. by him to the testator with in-
structions to sign it in the presence .of two witnesses, who 
must attest it as witnesses in the presence of each other and 
in the presence of the testator. No counsel or person learned 
in the law was present at the time of the attesting of the 
will. The record shows that the testator asked one Lee 
Rodgers, a colored man whom he had known for many years, 
_to be a witness to his will. Rodg·ers consented to do so, and 
the testator, .A.ckeye Bess, then made a similar request of 
another colored acquaintance of long standing, Peter L. Hen-
derson, whose place of business was only a few doors from 
that of Rodgers. Henderson acompanied the testator back to 
Rodgers' office where the will was executed. 
All this happened on May 15~ 1932, nearly five years before 
the .trial of this case. The two colored witnesses to the will 
were examined as witnesses at the trial. From lapse of time 
and from ig·norance of the necessity of observing certain de-
tails and fixing them in their minds, they were somewhat un-
certain, on cross examination, whether the testator had signed 
the will in their presence, or whether it had been sig·ned by 
him before he requested them to attest it. They were posi-
tive and unshaken, however, that both Henderson and Rodg-
ers signed as witnesses in the presen.ce of each other and in 
the presence of the testator, and that the testator acknowl-
edged the paper as his last will and testament. Henderson 
says: "He (the testator) said 'I want you to witness my 
will for me at Leroys '.'' Henderson thereupon accompanied 
the testator to Leroy (or Lee) Rodgers' place, three doors 
down the street. 
Rodgers says : ''The very day it was signed he asked me 
to be a witness to his will. He came there with it." 
It is submitted that this is a sufficient acknowledgment of 
the paper as his will and of the signature thereto, if, as a 
matter of fact, the testator signed before the three colored 
men gathered together at Rodgers' office. Both Henderson 
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and Rodgers testified on direct examination that they were 
sure Ackeye Bess signed the will in their presence. On cross 
examination, however, they were somewhat uncertain as to 
whether he signed then, or had already signed. Both, how-
ever, were unshaken that Ackeye Bess acknowledged the pa-
per as his last will and testament, that his signature was on 
it when the witnesses attested it, and that the witnesses both 
signed in the presence of the testator and of each other. 
Instruction l-AD was a positive direction to the jury to 
find for the contestants unless the testator executed the will 
in the presence of witnesses. 
We submit that the will was a valid will if· it was acknowl-
edge in the presence of the witnesses whether it was executed 
in their presence or not. 
Section 5229 of the Code of Virginia provides that ''unless 
it be wholly in the handwriting of the testator the signatur.e 
shall be made or the will aclcnowle(lged by him in the pres- · 
ence of at least two competent witnesses present at the same 
time; and such witnesses shall subscribe the will in the-pres-
ence of the testator, but no form of attestation shall be neces-
sary". (Italics supplied.) 
It may well have been at the trial of this case that the jury 
were of the opinion that Ackeye Bess did not si,qn the will 
in the presence of Henderson and Rodgers. If they were of 
that opinion, as they might have been from the evidence, the 
Court directed them to peremptorily find for the contestants. 
It is submitted that this is a vital and reversible error. 
"It is not necessary that the .subscribing witnesses to a 
will should see the testator sign or that he should acknowledge-
to them the subscription to his name to be his signature, · 
or even that the instrument is his will. It is enough that he 
should acknowledge in their presence that the act was his, 
with a knowledge of the contents of the instrument and the 
d~sign that it should be the testamentary disposition of his 
property. If the paper has been subscribed by himself, such 
an acknowledgment is a recognition and ratification of his 
_signature." Rosser v. F.ranlclin, 6 Gratt. (47 Va.) 1. 
See also the case of Albert v. Stafford, 123 Va. 338, which 
holds by clear implication that where a testator asks wit-
nesses to witness a will and acknowledges the paper as a will, 
that is a sufficient compliance with the terms of the statute. 
Again, in Judge Harrison's work on Wills and Admin-
istration, Vol 1, page 198, the text states: 
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''It is not required that the testator sign in the presence 
of the witnesses, but it is sufficient that he acknowledge his 
signature in their presence.'' 
Here we have a situation where the evidence of both at-
testing witnesses is positive and unassailed; that the tes-
tator acknowledged the paper as his will in the presence 
of both of them, and that both of them, at his request, in his 
presence and in the presence of each other signed the paper 
as ·attesting witnesses. These witnesses, however, are uncer· 
tain whether the testator signed the 'viii before it was so 
presented to them for attestation or signed it in their pres-
ence: they know it was one or the other, but they are un-
certain which. To instruct a jury upon such a record that 
they must find against the will unless the testator actually 
s~gned it in the presence of attesting witnesses, nohvithstand-
ing the jury mig·ht believe that he ackno,vledged the will in 
their presence, is to nullify the statute, and is, we submit, 
grav~ly prejudicial error to the proponents of the will. 
It is submitted further that the Circuit Court of the City 
of Portsmouth committed reversible error in refusing pro-
ponent's instruction Number 7-P. This action of the Cir-
cuit Court was assigned as error in the original petition. 
This instruction is in the exact language of Instruction '' H' ' 
in Huff v. Welch, 115 Va. 7 4. The opinion in that case by 
Judge Cardwell expressly approved Instruction "H". The 
proponents in this case were entitled to this instruction as 
a correct exposition of the law, and the refusal of the trial 
court to grant it is, 've submit, ground for reversal. 
It is further submitted here that there is no evidence of 
· fraud, undue influence or mental incapacity to support a 
verdict against the will. The evidence on these points was 
discussed in the original petition. It is of the vaguest and 
most unsatisfactory character and has no probative value 
whatever. On the contrary, the evidence of the proponents 
(appellants) on all these points was satisfactorily positive 
and established affirmatively that ev:ery element of fraud 
was lacking in the preparation and execution of the will; that 
it remained in the testator's possession in an iron safe be-
longing to him for nearly five years after its execution; that 
in the opinion of his banker, his doctor and his man of busi-
ness who handled all his property, he was a shrewd and in-
telligent business man for several years after the time of the 
execution of the document in question. 
In Wood v. Wood, 109 Va. 470, the opinion, by Judge Har-
rison, contains language very apt to thi~ case: 
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"It is apparent from the whole record that this unequal 
disposition by the testator of his property is the sole gTound 
for the contention that the testator was unduly influenced, 
and the whole basis for the verdict in this case. A jury, 
however, is not justified, and will not be sustained, in setting 
aside the expressed intention of a testator because, in its 
judgment, a more equitable disposition of his property could 
have been made. We are of opinion that no proper verdict 
can be rendered for the contestants upon the evidence dis-
closed by the record before us.'' 
And in Huff v. Welch, s'ltpra, 115 Va. 74, 89, the opinion 
says: 
''It is very true that in such cases as this the proper judges 
of the weight and credit due to the testimony of the wit-
nesses are the jury, and their verdict, when sanctioned, as 
in this case, by the trial court, is entitled to the highest re~ 
spect in the appellate court, but when there has been a· plain 
and palpable deviation from the proof, interference on the 
part of the appellate court is warranted. Young v. Barner, 
27 Gratt. ( 68 V a.) 96." 
The other errors assig-ned and points stressed in the origi-
nal petition for appeal are not abandoned here, but to avoid 
prolixity and repetition they are not here again discussed. 
For the foregoing reasons this petitioner respectfully prays 
that this Court will permit his counsel to file this supple-
mental petition for a writ of error and S'ltpersedeas to the 
judgment complained of, and will give opportunity to said 
counsel to present their argument orally to this Honorable 
Court. 
Counsel whose names are signed to this supplemental pe-
tition, hereby certify that a copy thereof has been mailed 
to cou~sel for the appellees herein on this 16th day of June, 
1937. . 
R. TRIPLETT, . 
VINCENT IJ. PARKER, . 
WM. G. MAUPIN, 
Attorneys for Appellant. 
We, Roderick Triplett, Vincent L. Parker and W~. G. 
Maupin, attorneys practicing in the Supreme Court of Ap-
peals of Virginia, do hereby certify that in our opinion the 
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said judgment complained of in the foregoing petition shQuld 
be reviewed by this Honorable Court. 
VIRGINIA: 
R. TRIPLETT, 
VINCENT L. PARKER, 
Wl£. G. MAUPIN, 
Attorneys practicing in the Supreme Court 
9f Appeals of Virginia. 
RECORD 
Pleas before the Circuit Court of the City of Ports-
mouth, at the Courthouse thereof, on the 22nd day of 
March, 1937. 
Jennie Bess and John Elliott, Complainants, 
'V. 
John W. Barnes, ·Executor and beneficiary of Estate of Ackye 
E. Bess, Deceased, and Florida Robertson, Mamie Gibson 
and Blanche ·Floyd, beneficiaries, Defendants. 
· UPON AN APPEAL FROM PROBATE OF WILL. 
Be it remembered, that heretofore, to-wit: In the Clerk's 
Office of the Circuit Court of th~ City of Portsmouth, on the 
2nd day of October, 1936, came the complainants, by coun-
sel, and :filed their application for an appeal from the probate 
of will of Ackye E. Bess, deceased, which is in the words and 
figures following, to-wit: 
page 2 ~ To the Clerk of the Circuit Court of the City of 
Portsmouth: 
Jennie Bess and John Elliott, parties interested in the 
paper writing dated May 15th, 1932, which was admitted to 
probate in said Clerk's Of:fice on the 21st day of September, 
1936, as and for the last will and testament of Ackye E. 
Bess, deceased, and interested in the estate of Ackye E. Bess, 
deceased, hereby apply for an appeal from the order of pro-
bate entered as aforesaid in said Clerk's Qf,fice, and pray 
that such appeal be granted i~ accordance with law. 
JENNIE BESS and 
JOHN ELLIOTT, 
By THOMAS H. REID. 
A. A. BANGEL, 
Counsel. 
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And on the same day, to-wit: In the Circuit Court of the 
City of Portsmouth, held on the 2nd day of October, 1936. 
On the application of Jennie Bess and John Elliott, an ap-
peal is allowed pursuant to Section 5249 of the Code of. Vir-
ginia, as amended from an order entered in the Clerk's Of-
fice of said court on the 21st day of September, 1936, ad-
mitting to probate a paper writing purported to be 
page 3 } the last will and testament of Ackye E. Bess, de-
ceased. It Is, Therefore, Ordered that a copy 
hereof be forthwith served upon Florida Robertson, Mamie 
Gibson, and Bianche Floyd, as beneficiaries, and John W. 
Barnes, as executor and beneficiary, and that they appear in 
said court on the 26th day of October, 1936, to do what may 
be necessary to protect their interests. 
And the return of the Sergeant of the City of Portsmouth, 
on the foregoing copy- of order, is in the words and .figures 
following, to-wit: · 
Executed this lOth day of October, 1936, in the City of 
Portsmouth, Va., delivering copy of the within order to 
Mamie Gibson in person. R. E. Glover, City Serg't. By M. 
A. Owens, Deputy Serg't. 
Not finding Blanche Floyd at her usual place of abode I 
executed this lOth day of Oct., 1936, in the City of Ports-
mouth, Va., by delivering a copy of the within order to her 
sister whom I found there, a member of her family 
page- 4 r and over the age of sixteen years, explaining to her 
its purport. R. E. Glover, City Serg't. By M. A. 
Owens, Deputy Serg 't. 
Not finding John W. Barnes at his usual place of abode I 
executed this 10 day of Oct., 1936, in the City of Portsmouth, 
Va., by delivering a copy of the within order to his wife, 
whom I found there, a member of his family and over the 
age of sixteen years explaining to her its purport. R. E. 
Glover, Oity Serg't. By M. A. Owens, Deputy Serg't. 
Virginia: 
In the Clerk's Office of the Circuit Court of the City of 
Portsmouth, on the 31st day of October, 1936, came the com-
plainants, by counsel, and filed their bill of particulars, which 
is in the words and figures ..following, to-wit: 
24 Supreme Court of Appeals of Virginia. 
BILL OF PARTICULARS. 
1: Your complainants respectfully allege that they are the 
only, natural and surviving heirs-at-law of Ackye E. Bess. 
2 : That Ackye E. Bess was, at the time the alleged will 
was drawn, in extremely poor health, weak phys-
page 5 ~ ically and of unsound mind, and memory and easily 
influenced. 
3: That on the 15th day of May, 1932, Ackye E. Bess was 
not in sound and disposing mind and memory or competent 
to execute a valid and binding will. 
4: That on the 15th day of May, 1932, Ackye E. Bess was 
influenced to attempt to execute the alleged will. 
5: That on the 15th day of May, 1932, he was not physically 
or mentally capable of executing a valid will. 
6: That the alleged will was by Ackye E. Bess revoked. 
7: That Ackye E. Bess did not know he was signing the 
alleged will, and that said will was not drawn at his request 
nor is said will the true will of said Ackye E. Bess. 
8 : That the alleged will is the result of fraud. 
9: That the alleged paper writing purported to be the 
will was the result of undue influence. 
JENNIE BESS and 
JOHN ELLIOTT, 
By TOM' E. REID, 
A. A. BANGEL, 
Counsel. 
page 6 } And at another day, to-wit: .At the Circuit 
Court of the City of Portsmouth, held on the 4th 
day of December, 1936. 
At this d~y came the parties by their Attorneys and there-
upon, -came a jury, to-wit: Charles Parker, J. R. Parker, 
H. W. Barber, T. F. Pate, H. L. Beal, II. A. Benton and 
W. H. Bethel, who being duly sworn the truth to speak, upon 
the issue joined and having fully heard the evidence and ar-
gument of counsel, retired to their room to consult of their 
verdict and after sometime returned into Court, having found 
the following verdict: "We the jury find that the paper 
writing dated the 15th day of May, 1932, and admitted to 
probate by the •Clerk of this Court, is not the last trne will 
and testament of Ackye E. Bess, H. W. Barber, Foreman."; 
whereupon, the defendants, by cou.nsel, moved the Court to 
set aside the verdict and grant them a new trial on the 
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ground that the said verdict is contrary to the law and evi-
dence, which motion is continued. 
And at another day, to-wit: At the Circuit Court of the 
City of Portsmouth, held on the 22nd day of January, 1937. 
At this day came again the parties by their Attorneys and 
the court having fully heard the motion of the defendants to 
· set aside the verdict of the jury rendered herein, 
page 7} and grant them a new trial on the grounds that the 
· said verdict is contrary to the law and evidence, 
doth overrule tlte same, to. which ruling of the court the de-
fendants, by counsel, excepted; it is therefore considered by 
the Court that the paper writing dated the 15th day of May, 
1932, and admitted to probate by the Clerk of this Court, 
is not the last true will and testament of Ackye E. Bess. 
But at the instat].ce of the defend·ants, who desire to pre-
sent a petition· for a writ of error and su,persedeas to the 
judgment entered in this cause, execution hereof is suspended 
for a period of Sixty ( 60) days from the date of this judg-
ment, when the defendants or someone for them, shall give 
bond befor~ the Clerk of this Court, with surety to be ap-
proved by said Clerk, in the penalty of One Hundred 
($100.00) Dollars, payable to the plaintiffs in this cause, 
with a eondition reciting said judgment and intention of said 
defendants, to present said petition and providing for the 
payment of all such damages as any person may sustain by 
reason of such suspension in case a S'ltpersedeas to such judg-
ment should not be allowed and be effectual within the time 
above specified. 
page 8 } Virginia: 
In the Clerk's Office of the Circuit Court of the City of 
Portsmouth, on the 20th day of March, 1937, came the de-
fendants, by counsel, and filed their notice of their intention 
to present their bills of exceptions, which is in the words 
and figures following, to-wit: 
NOTICE. 
To: John A. Elliott, and Jennie.,~. Bess.: 
. This is to notify you, that, on the 22nd day of ].larch, 1937, 
: at 10 :30 o'clock .A.. M., at the Courthouse of the Circuit Court 
of the City of Portsmouth, Virginia, proponents will pre-
sent their bills of exception to the judgment of the said court, 
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. with the request that the same be filed as a part of the record 
in the above-entitled cause. 
JOHN W. BARNES, 
Executor of the Will of Ackye E. Bess, 
Bv R. TRIPLETT and 
• VINCENT L. P ARI{ER, 
Counsel. 
Service accepted this the 17th day of March, 1937. 
THOMAS H. REID, 
A. ·A. BANGEL, 
Attorneys for ,John A. Elliott and Jennie L. Bess. 
page 9 r And now at this day, to-wit: At the Circuit Court 
of the City of Portsmouth,- held on the 22nd day 
of March, 1937. 
'This day again came both parties by their Attorneys and 
the proponents presented his Bills of Exceptions No. 1, 2 
and 3 all of which Bills of Exceptions were signed, made a 
part of this record, and duly .filed with the •Clerk, after it duly 
appeared in writing, that proper notice had been given of 
the time and place of presenting the same. 
The Bill of Exceptions Number 1, referred to in the fore-
going order is in the words and figures following, to-wit: 
Virginia: 
In the Circuit Court of the City of Portsmouth. 
PROPONENT'S BILLS OF EXCEPTIONS. 
John A. Elliott and Jennie L. Bess, 
1}. 
John D. Barnes, Executor. 
Appeal from Probate of Will of A. E. Bess. 
PROPONENT'S BILL OF EXCEPTION NO. 1. 
Be it remembered, that upon a trial of this case 
page 10 ~ in the Circuit Court of the City of Portsmouth, 
Virginia, and after the proponent and contestants 
had introduced all their evidence, which said evidence is 
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embraced in the transcript of C. L. Hendry, public stenogra-
pher, containing sixty-six pages, duly attested and otherwise 
identified, constituting all the evidence in the case, and being 
attached hereto and made a part of this bill of exception, 
the proponent, by his counsel, requested the court to give the 
jury the following instructions, with the court's notations 
thereon and initialed by him, to-wit: 
INSTRUCTION NO. 1 P. 
'' Tpe court instructs the jury that every person over the 
age of twenty-one years and of sound mind is· entitled under 
the law to make a will and to dispose of his property as he 
pleases, and to dispose against or among his next kin as he 
may choos~, or if he choose may even leave his property to 
strangers.'' · 
By the Court: "Dec. 4-36. Granted Ex. Dft. B. D. W." 
INSTRUCTION NO. 2 P. 
''While the burden of proof is upon those oftering a will 
for probate to show testamentary capacity on the part of 
the testator, at the time the will was executed to the satis-
faction of the jury, yet, the court tells the jury 
page 11 } that there is in all cases an existing presumption 
. in favor of the testator's sanity and capacity, 
which is to be taken into consideration by the jury in de-
termining the question of competency'' 
By the Court: "Dec. 4-36. Granted Ex. Dft. B. ~- W. '' 
INSTRUCTION NO. 3' P. 
''The Court instructs the jury that it is not necessary that 
a person should possess the highest qualities of mind in or-
der to make a will, nor that he should have the same strength 
of mind which he formerly may have had; the mind may be 
in some degree debilitated, the memory may be enfeebled, 
the understanding may be weak, and the testator may be 
wanting in capacity to transact many of the ordinary af-
fairs of life, but it is sufficient that he possess mind enough 
to understand the nature of his business in which he is en-
gaged in making his will, has a recollection of the property 
he wishes to dispose of thereby, knows and recalls the ob-
jects or his bounty, and the manner in which··he wishes to 
distribute his property among them.'' 
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By the Court: Dec. 4 36. Granted B. D. W. Ex. Deft.'' 
INSTRUCTION NO. 4 P. 
"The Court instructs the jury that the testator must have 
testamentary capacity to make a will at the time at which . 
such will is . executed, and if the jury shall believe 
page 12} from the evidence that Ackye E. Bess was capable 
of making a will upon the date of its execution 
and that he legally executed a will, the same is valid what-
ever may have been his condition mentally either prior or 
after the time of executing the said will.'' 
By the Court: Dec. 4 36 Granted B. D. W. Ex. Dft." 
INSTRUCTION NO. 5 P. 
''The Court instructs the jury that undue influence, which 
is a species of fraud, must not be presumed, but must be 
clearly and strictly .proved, and that the burden of such 
proof rests upon the contestants, Jennie Bess and John El-
liott, and that it is incumbent upon them to establish undue 
influence by a preponderance· of the testimony.'' 
By the Court: "Dec. 4 36. Granted B. D. W. Ex. Deft." 
INSTRUCTION NO. 6 P. 
''The Court instructs the jury that, while a will must be 
attested by two competent witnesses, its due execution can be 
proved by the testimony of one of the attesting witnesses, 
but that witness must prove all the facts required by the stat-
ute, and among them, that it was attested by two competent 
witnesses.'' 
page 13} By the Court: Dec. 4 36. Granted B. D. W. 
INSTRUCTION NO. 7 P. 
''The Court instructs the jury that they cannot measure 
· the testator's capacity or inquire into the wisdom or pru-
dence of his disposition of the property if the jury believe 
from the evidence that he is legally compos mentis, be he 
wise or unwise, he is the· disposer of his own property and 
his will stands as the reason for his action. He is under no· 
legal obligation to will his property to his relations, the jus-
tice or the propriety of the will is not a question for the jury 
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except that they may consider the matter as a circumstance 
bearing upon the testator's capacity. If he is a capable tes-
tator he can will his property as he chooses." 
By the Court: ''Dec. .4 36. Refused B. D. W. Ex. Prot.'' 
The court gave instructions numbers 1 P, 2 P, 3 P, 4 P, 5 P, 
and 6 P as asked for by the proponent, instruction number 
4 P being first modified and amended by insertion above 
the fifth line the words ''and that he legally executed a will'' 
after the -word ''execution'', and refused to give instruction 
number 7 P. 
To the refusal by the court to give instruction number 7 P, 
the proponent excepted and pray that this, his bill of excep-
tion No. 1, may be signed, sealed, and made a part of the 
record which is accordingly done. 
Dated March 22d, 1937. 
B. D. WHITE, Judge. (Seal) 
page 14 } Virginia: 
In the Circuit Court of the City of Portsmouth. 
In Re Appeal from Probate 
of the Will of 
.Ackey E. Bess. 
TESTIMONY. 
Before Judge B. D. White and Jury. 
Portsmouth, Virginia, December 4th, 1936. 
Present: Messrs. Vincent L. Parker and R. Triplett, Coun-
sel for the Proponents of the Will; Messrs. A. A. Bangel and 
T. H. Reid, Attorneys for Jennie Bess. 
After the opening statements by 1\fr. Triplett on behalf of 
the proponents of the will, and by Mr. Bange I, on behalf of 
Jennie Bess, the ·following evidence was introduced: 
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page 15 ·~ PETER L. HENDERSON (.Col.), 
being duly sworn, testified as follows : 
Examined by Mr. Parker: 
Q. State your name, age, residence and occupation Y 
A. Peter L. Henderson; 45; barber; 820% County Street, 
Portsmouth, Virginia. 
Q. Did you know Ackey E. BessY 
A. Yes, since 1919. 
Q. Did you witness a will for him Y 
A. Yes, sir. 
Q. Is that your signature (showing witness a paper) Y 
A. Yes, sir. 
Q. Where was that will executed Y 
.A. 829 Co~nty Street. 
Q. Portsmouth, Virginia? 
A. Yes, sir. 
Q. Who was present? 
A. Ackey Bess, Mr. Lee Rodgers and myself. 
Q. How did you happen to witness that will Y 
A. I came to the shop and was making up the fire, and he 
came up. 
Q. Who came up? 
A. Ackey himself. He said "I want you to witness my 
will for me at Leroy's''. 
Q. Where was Leroy' 
A. About three doors. 
Q. When you got there who was there Y 
.. page 16} A. Ackey and Leroy. 
Q. Did you have any conversation with him Y 
.A. No, sir. 
Q. He simply asked yon to witness this will Y 
A. Yes, sir. 
Q. How frequently did you see Ackey BessY 
A. I came in contact with him in 1931. 
Q. What was the occasion of your coming in contact with 
hlmY · 
· A. He would come to the barber shop every day. · 
Q. What would he do while there Y 
A. He played <;lominos and checkers. 
Q. Played dominos and checkers Y 
A. Yes, sir, played dominos and checkers. 
Q. Would you say at the time he executed this will he was 
of sound mind Y 
A. Yes, sir. 
Q. When this will was signed were you, Rodgers and Ackey 
E. Bess all present at the same. time Y 
John yv. Barnes, Ex'r., etc., v:. Jennie Bess, et als. ~1 
A. Yes, sir. 
By the Court: 
Q. He knew what he was doing 7 
A. Yes, sir. 
page 17 ~ 
By Mr. Bangel: 
Q. Peter! 
A. Yes, sir. 
CROSS EXAMINATION. 
Q. Who was it asked you to witness this will Y 
A. Ackey Bess himself. 
.1. : 1 
Q. He came to your shop and asked you to go to the other 
placeY 
A. Yes, sir. 
Q. Who had the p'en? 
A. I didn't know. It was laying down on the desk. 
Q. What kind of pen Y 
A. Ink, of course. 
Q. Was it a fountain pen or a pen with a holder stuck in 
itT 
A. A fountain pen. 
Q. Was the same pen used by both of you? 
A. I don't know. 
Q. Did you see Rodgers sign his name? 
A. I saw Rodgers sign his name. 
Q. Did he use the same pen that you used! 
A. That is right. 
Q. Did he sign before you signed or after T 
A. After I signed. 
Q. You signed first J 
page 18} A. That is right. 
other? 
Q. Both of you signed in the presence of each 
A. That is right. 
Q. That was not true as to Ackey Bess' signature1 
A. I signed the will and Rodgers signed, and I w~nt back 
to the shop. . 
Q. You did not see Ackey Be3s sign it yourself, you went 
back to your shop Y 
A. That is right. I could not recall at the present time. 
Q. The paper you signed was not attached to the will, and 
you did not read that will t 
A. Yes, I signed the will. 
Mr. Triplett; The witness did say the paper was signed 
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in the presence of himself, the testator and the other wit-
ness. 
By Mr. Bange!: The paper ;you siined,- you did not ~ead 
that willY 
A. I did not read it. I didn't have to read it. I read 
enough to know it was all right. 
Q. What part did you read 1 
A. 'The top page. 
Q. What did it say Y 
A. ''This is my will.'' 
Q. Don't you know the paper you sig-ned was not attached 
to that will Y 
page llJ } By the Court: 
· Q. How many sheets to that paperY 
A. I think two pages. 
By Mr. Bangel: 
Q. You signed the second page¥ 
A. That is right. 
Q. You remember that very well? 
A. Yes, sir. 
Q. Do you recall what was on that page, the first page Y 
A. Everything on the page, the first page-I don't know, 
I couldn't say. 
Q. What did you see Y 
A. It said "My will". 
Q. ''My will.'' Was that written across the top or in the 
body! 
A. Across the top. 
Q. Now, what was written above your name, any gift made 
to anybody over your nameY 
A. I couldn't say. I signed on the bottom of the will on 
the line they told me to sign on. 
Q. You didn't see A~key Bess sign at allY 
Mr. Triplett: I object to that. 
The Court: He is on cross examination. 
A. I will giye it as he said. He said "I want you· to sign 
my will". 
page 20 } By the Court: . ~ 
Q. Did Ackey sign then; did you see him sign Y 
A. Judge, I couldn't say. . 
Q. Did you see the other witness sign his nameY 
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A. Yes, sir. 
Q. Did you see ,Ackey sigri his name! 
A. I couldn't say. 
By Mr. Bangel: 
Q. What time was this you were called! 
A. About eight o'clock in the morning. 
Q. Where did you go? 
A. After I left there Y 
Q. Where did you go to sign the will! 
A. 839 County Street. 
Q. Who lived 839 ·County .Street? 
A. Mr. Rodgers. He did a little writing there; what is called 
typing. . 
Q. A liousef 
A. A store. 
Q. Who was running that store 7 
A. I do not know. 
Q. What ,kin~ of establishment 'vas this store 7 
.A.. I don t kriow. . 
Q. Who had the key to the store? 
A. I don't kriow. 
Q. What was in that store? 
page . 21 }- ~ .. A desk, a typewriter, and Rodgers did some 
· writing there~ · 
Q. Which.Rodgers is hef 
A.· Lee Rodgers. 
Q. The paper that you signed could not have had five sheets 
to it, could it? 
A. I don't know. I didn't count them. 
Q. It had two Y 
A. I didn't count them. 
Q. Do you know John W. Barnes! 
A. Yes, sir. · 
Q. Is he related to Ackey Bess 7 
A. Not that I know of. 
Q. Have you talked to hiin f 
A. No, sir. 
Q. Has he talked to you about his caseY 
A. No, sir. 
Q. Have you talked to anybody about itY 
A. No, sir, I have not talked to anybody. I did not have 
any right. 
Q. You haven't talked to the lawyers! 
A. I came to Mr. ·Parker's office this morning. 
Q. Do you know Blanche Floyd 7 
A. No. 
' 
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Q. Do you know Mamie Gibson T 
A. Yes, sir. 
page 22 } Q. Do you know where she· lives f 
A. I don't know. 
Q. They mov:ed in his home' 
·A. No, sir. · 
Q. How old was this man t 
A. I don't know, sir. 
Q. Was he 80 years old 1 
A. I could not say. 
Q. Was he over 75~ 
A. I don't know his age. 
Q. How old did he look to be f 
A. 68 or 69. That is the age that was told to me. 
RE-DIRECT· EXAMINATION. 
By Mr. Parker: 
Q. Is that the same paper that you signed in that office 
that morning? · 
A. I have seen the paper. That is the one. 
Q. That is your signature Y 
A. Yes, sir. Peter L. Henderson. 
Q. Was that there at the time you signed itf 
A. Yes, sir. 
Q. What does that say (indicating what is across the top 
of the paper) Y . 
A. "Last Will and Testament of Ackey E. Bess.'' 
page 23 ~ LEE RODGERS (Col.), 
being duly sworn, testified as follows ~ 
Examined by Mr. Parker: 
Q. Have you been sworn T 
A. Yes, sir. 
Q. Your name is Lee Rodgers·! 
A. Yes, sir. 
Q. How old are you 7 
A. 36. 
Q. What is your occupation? 
A. Newpaper reporter. 
Q. Did you know Ackey Bess f 
A. Yes, sir. 
Q. How long had you known himY 
A. From early youth. 
Q. You are one of the witnesses to his willf 
A. Yes, sir .. 
. { . 
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Q. Is that your-signature (showing witness paper) 1 
A. Yes, sir. 
Q. Was this on this page when you wrote it? 
A. Yes, sir. 
' Q. Read that to the jury 1 
Mr. Bangel: That speaks for itself. 
Mr. Parker: He has the right to say if that j.s what he 
signed. 
·The .Court: He will get to that. 
page 24 } By Mr. Parker: 
Q. Did you sign that paperY 
A. Yes, sir. 
Q. Did Ackey Bess sign itt 
A. Yes, sir. 
Q. Was Peter L. Henderson present when you signed itt 
A. Yes, sir. 
Q. All three there together Y 
A. Yes, sir. 
Q. Was Ackey Bess' mind all right 7 
A. Yes, sir. 
Q. You had known him how long? 
A. From very early youth. 
Q. From your early youth! 
A. Yes, sir. 
Q. You, Peter Henderson and Ackey were the only persons 
present when it was signed 7 · 
A. Yes, sir. 
Q. It was signed at whose request! 
A. At the request of Mr. Bess. 
Q. When did he bring it to you to be signed f 
A. The very day it was signed he asked me to be a witness 
to his will. He came there with it. 
Q. Ackey Bess signed first f 
A. Yes, sir. 
Q. His name was not on it at the time he brought 
page 25 ~ it inf 
A. Not at the time, to the best of my opinion. 
Q. How did the will get to your place? 
A. Mr. Bess brought it with him. 
Q. Who got Henderson to become a witness to his will? 
A. As far as I could learn Mr. Bess. 
Q. He left and came back to your place with him 7 
A. Yes, sir. 
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CROSS EXAMINATION. 
By Mr~ Bange!: . 
Q. You say Ackey Bess signed this will in· your presence Y 
A. Yes, sir. 
Q. Whose pen did he use Y 
A. A pen that I had there. 
Q. Y."ou s~gned and Henderson signed with that pen Y 
A. Yes, s1r. 
Q. You all used the same pen which was your pen Y 
A. Yes, sir. · 
Q. What kind of pen was itY 
A. A common five cent pea 
Q. You had a pen that was shick in a periholderf 
A. Yes, sir. 
Q. That is what you used Y 
· .4. Yes, sir. 
Q. Whose ink was it? 
A. My ink. . 
page 26 } Q. It came out of ari ink bottle Y 
A. Yes, sir. 
Q. The pen was dipped in the same ink bottle Y . 
A. Yes, sir.· 
Q. Who drew this will; did he tell you who drew this will Y 
A. He didn't go into no details with it. 
Q. Did you ask him Y 
A. No; I did not ask him. 
Q. Where did you see him for the first time! 
A. That day just at the time he came about signing the 
will. 
Q. That was about what time f 
A. I can't quite recall the tiine exactly. 
Q; After 4 o;clock in the afternoon! 
A. It was not after 4 o'clock. 
Q. What time do you fix it Y 
A. I can't recall. Yon know years have passed since then. 
It w~ sometime between 8 and 3 in the day. 
Q. 8 and 3 in the day? 
A. Yes. I am unable to say what time. 
Q. Was it nearer noon or night? 
A. It seems to me to have been nearer noon. It must have 
been nearer noon. 
By Mr~ Bange!: · . 
Q. You recall ·the timeT 
A. In the very early afternoon. 
page 27 } Q. You say it was not as late as four o'clock? 
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~. ~o, sir. . 
Q. It was after twelve o'clock but before four 7 
A. Yes, sir. . 
Q. What time do you go to lunch Y 
A. I did not go to lunch. 
Q. Who came there with him Y 
A. He came alone. 
Q. He came alone, and what happened th~nf 
'A. He asked me to do it for him. and naturally I consented.· 
Q. Where was Peter Henderson 7 · 
A. He was not there then. Mr. Bess cam~ to see i£ I would 
do that ·for him . 
.By the Court: 
· Q. He went to get Henderson 7 
A. Yes, Mr. Bess went to get Henderson~ 
Q. All three were there together Y 
A. Yes, sir. 
By Mr. Bangel: 
Q. Did you read the paper t 
A. No, sir . 
.. Q. Do you know how many pages there were 7 
A. More than one. · 
Q. You mean you signed the second, third or 
page 28} fourth page7 . . . 
A. I signed the second page of the will. 
Q. You signed the second page Y 
A.. Yes, sir. . . 
Q. That is your signature (showing witness paper) Y 
A. Yes, sir. 
Q. Did you notice whether the type on all three pages were 
alikeY 
A. I could tell at a quick glance the type was the same. 
Q. Do you know whether one was a carbon and the other 
original Y ' 
A. I know it was not mixed ~P like that! 
Q. If it had been would you have noticed it? 
A. Yesf sir. . 
Q. That was not true with the paper you signed? 
A. No, sir. 
Q. You all used the same pen? 
A... Yes, sir. 
Q. The same inkY 
A. Yes, sir. 
38 Supreme Court of Appeals of Virginia. 
RE-DIRECT EXAMINATION. 
By Mr. Parker: 
Q. Have you any interest in this will' 
A. No, sir. 
Q. Your becoming a witness 'vas only an accommodation Y 
A. Yes, sir . 
. page 29 ~ Q. I want to show you the paper and ask you to 
say if it was in the same condition as when you 
signed it' 
A. Yes, sir, it is the same. 
Mr. Bange!: He testified it was more than one page. 
By Mr. Bangel: 
Q. Do you know Mamie Gibson f 
A. Yes, sir. 
Q. Is she related to this man! 
A. I don't know. 
Q. Do you know John l\1:. Barnes f 
A. No, sir. 
Q. Is he related to this man! , 
A. I don't know. 
Q. Do you know Blanche Floyd Y 
A. Yes, sir. 
Q. You kno'v the grandchild is Virginia BessY 
A. Yes, sir. 
Q. You don't know that he gave his grandchild five dollars 
and gave all these people not related to him his property? 
A. Yes, sir. 
Q. Have you ever seen him with John M. Barnes 7 
A. Well, occasionally. 
Q. When was the last time you had seen him before his 
death? 
page 30 ~ A. When I saw Mr. Bess he was walking down 
the street. · 
Q. That was the last time you saw him with John Barnes f 
A. Yes, sir. 
Q. You have never inquired who drew this will 7 
A. I did not make any inquiry, no, sir. 
Q. Where does Mamie Gibson live t 
A. On Carroll Street. 
Q. Who does she live with f 
A. With her husband. 
Q. She lives with her husband¥ 
A. Yes, sir. 
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Q. Don't you know they moved in the house and lived with 
this man before this will was dra,vn! 
A. No, sir, I didn't know it. 
Q. You didn't know itY 
A. No, sir, I have never been to his house. 
Note: The will that has been referred to in the evidence 
of these two witnesses is filed in evidence marked Exhibit 
''A'' and is as follows: 
''In the N arne of God, Amen 
I, Ackey E. Bess, residing, at No. 64 Carroll Street in the 
City of Portsmouth, State of Virginia, being of good bodily 
health and sound and disposing mind and memory, calling to 
mind the frailty and uncertainty of human life, and being de-
&.irous of settling my worldly affairs, and directing 
page 31} how the estate which it has pleased God.to bless me, 
shall be disposed of after my deceas~, while I have 
strength and capacity so to do, do make and publish this as 
for my last will and testament, hereby revoking and making 
null and void all other wills and statements by me heretofore 
made. 
First, I commend my mortal body to the earth, to be buried 
in manner and form without undue ostentation; and my im-
mortal spirit to Him who' gave it. It is my will however, that 
a good and substancil vault be used as the receptacle for the 
last. resting place for my body and casket. 
Second. .A.s ~o my worldly estate, all of the property, real 
and personal, or mixed of which I shall die seized and pos-
sessed, or to which I shall be entitled to at the time of my 
decease, I devise and bequeath, and dispose thereof in the 
manner following, to-wit: 
I, after all of my just debts and funeral expenses shall by 
my Executor hereinafter named, be fully paid out of my es-
tate as soon after my decese as found by him convenient to 
do so. I give devise, and bequeath the remainer of my estate 
as follows: 
2, I give, devise and bequeath unto Florida Robertson, Prop-
erty located at No's 632 and 634 Carroll Street, in the city of 
Portsmouth state of Virginia, to ha-ye and to hold unto the 
said Florida Robertson in fee simple. 
3. I give, devise and bequeath unto tT ohn W. Barnes, house 
and lot designated by street and number 626 Columbia Street 
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in the city of Portsmouth, in the State of Virginia, in fee 
simple. 
I further give, devise, and bequeath unto Mamie Gibson the 
following located and designated by street and numbered as 
646 Carroll Street; 717 and 719 Green Street; all of said prop-
erty being located in the City of Portsmouth, State of Vir-
ginia; to have and to hold· unto the said Mamie Gibson in fee 
simple. I also bequeath unto the said Mamie Gibson such 
articles of my household goods and furniture as I may own 
at the time of my death, an¢1. the rest and residue of my per-
sonal estate, whatsoever, wheresoever, and of whatever na-
ture and kind and quality whereyer found belonging to my 
estate (not otherwise bequeathed in this my last will and tes-
tament) to Mamie Gibson for her own use and benefit abso-
~~ . 
4. I give, devise, and bequeath unto Blanche Floyd property 
located and designated by Nos. 1320 and 13201h London Street, 
in the City of Portsmouth, State of Virginia;· and 
paa-e 32 ~ property numbered as 628 Griffin Street, in the self- . 
same city; and one lot on the south east corner 
of Armstrong and Columbia Streets in the City aforesaid. 
5. I give, devise, and bequeath unto my nephew, John"El-
liott, one vacant lot on the south-east corner of Phillips Street 
and Elm A v:enue; and one house and lot numbered as 206 
Phillip Street; said .properties being in the city of Ports· 
mouth, state of Virginia; to have anq to hold unto himself, the 
said John Elliott, in fee simple. 
6. I give and bequeath unto Virginia Bess the sum of Five 
Dollars ( $5.00) in money to be paid her by my executor here-
inafter named. . 
7. I give and bequeath unto Mamie Gibson all monies I may 
have in hand or on deposit in bank at the time of my death, 
less the amount required for the qualification of my executor 
and final report he will make incident to the full settlement 
of my estate. 
LASTLY: I do hereby constitute and appoint John W. 
Barnes sole executor of this my last will and testament, having 
confidence in his integrity in carrying out the stipulations and 
provisions hereof. 
In witness hwereof, I Ackey E. Bess the testator, 
have to this, my will, typewritten on three (3) sheets, set my 
hand and seal this 15th day of May, A. D. one thousand nine 
hundred thirty-two. 
.ACKEY E. BESS (Seal) 
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Subscribed by: Ackey E. Bess, the testator named in the 
foregoing will, in the presence of each of us, and at the time 
of making such subscription, the abov:e instrument was de-
clared to be by the said testator as for his last will and testa-
ment; and each of us, at the request of said testator, and in 
his presence and in the presence of each other, sig-ned our 
names as witnesses thereto. 
Witnesses: 
PETE L. HENDERSON 
No. 1015 .South St 
City Portsmouth, State, Virginia. 
LEE F. RODGERS 
·No. 722 Stonewall St. 
City of Portsmouth, State Va. '' 
page 33} T. B. C0KER, 
being duly sworn, testified as follows: 
Examined by Mr. Parker: 
Q. What is your name, and age t 
A. T. B. Coker; 62. · 
Q. What is your occupation Y 
A. Rental and .reaL estate. 
Q. Did you kno'v Ackey E. Bess 1 
A. Yes, sir. 
e 
Q. How long did you know him? . 
A. I did business for him 24 years the 14th of April. That 
· was when my stepfather died, and I assumed the business. 
It was on the books. 
Q. What business Y 
A. I collected rent for Ackey for what property that he 
had. 
Q. Were you in frequent contact with him t 
A. Two or three times a month, and sometimes more often. 
Q. There is a will here dated May 15, 1932, would you say, 
at that time, Ackey E. Bess was a man of sound mind Y 
A. Yes, sir.. . 
Q. Could there be ·any doubt in your mind about thatY 
A. It don't look like it could be. 
Q. When was the last time you saw him! ' 
A. About two weeks before he died. I visited him in the 
hospital. I was over there to see him after that, and saw him, 
but he was asleep. . 
page 34 } Q. When was the last conversation you had with 
him? 
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A. The last time was in the hospital. I think it was about 
two weeks before he died. 
Q. Did he talk with good sense then 1 
.A. He talked plain and very good. I asked him some ques-
tions about some repair that he wanted to be done, and he 
talked on the subject, and did not get away from it. 
Q. With whom was he living? 
A. By himself, as far as I know. 
CROSS EXAMINATION. 
By Mr. Bangel: 
0 Q. You never saw a will Y 
A. I never asked about it. 
By Mr. Parker: . 
Q. Was there any reason why he should. tell you that he 
had drawn a will, or had notY 
A. No, sir. 
Mr. Triplett: I assume we have done all that is required 
of us. The burden now shifts. We t:eserve the right to put 
on other evidence after they have concluded. 
page 35 ~ JOHN W. BARNES (Col.), 
being duly sworn, testified as follows: 
By Mr. Bange!: We call him as an adverse witness. 
By Mr. Parker: You cannot do that until he proves ad-
verse. 
By the Court: Yes. 
By Mr. Bange!: 
Q. Your name is John W. Barnes? 
A. Yes, sir. · 
Q. Did you draw this will that I have in my hand? 
A. I don't know what you have in your hand. 
Note: Paper handed witness who looks at same. 
A. I did. 
Q. You drew this will, and yon are named as beneficiary of · 
certain property Y · 
A. Yes, sir. 
Q. In this will you are named as executorY 
A. Correct .. 
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Q. In this will you were permitted to qualify without. giv-
ing any bond, is not that true Y -
A. I gav:e bond, the bond required by the Court. 
Q. Under this will you were not required to give any bond, 
just personal? 
A. I was bonded in the bonding company represented by 
Mr. J. C. Bain. 
Q. You are not related to this man? 
page 36 } A. No relation whatever. -
Q. Where was this will drawn! 
A. Where T He came to my house and asked me to draw 
it for him. 
Q. At your house on your typewriter 7 
A. I drew it in lead pencil, and put down what he desig-
nated, and typed if after. 
Q. He did not stay there 7 
A. I had typewritten it and turned it over to him, and he 
taken it away. · 
Q. You -first took it down on scratch paper f 
A. I read it to him, and he read it, and before he went 
away I told him he would have to have it signed by two wit-
nesses. 
Q. How old was he 7 
A. I don't know his exact age, around 70, I think. 
Q. Are you a lawyer Y 
A. No, sir. 
, Q. Do you make a practice of writing wills 7 
A. I am a notary public. 
Q. You make a practice of writing wills Y 
A. I don't make a practice of it unless somebody asks me. 
Mr. Parker: I don't think it is ·relevant to this case whether 
he has drawn it or not. 
The Court: Go ahead. 
page 37} By Mr. Ba:ngel: 
Q. How often do people consult you about writ-
ing wills? 
A. Not often. 
Q. How much money did you receive in this case for draw-
ing this will? 
A. Not any. 
Q. You drew the will in consideration for his leaving you 
the large piece of real estate! · 
A. That is right. 
Q. A double house, isn't it Y 
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A. That is what they s-ay. 
Q. Don't you know? 
A. Yes. It is not a double house. 
Q. It is 626 ·Columbia .StreetY 
A. Yes, sir. 
Q. What is the v:alue of that piece of propertyY 
A. I don't know. 
Q. Have you been engaged in real estate Y 
A. No. 
Q. Are you familiar with real estate values? 
A. No, sir. 
Q. As compared with the size of the building? 
A. I think it is two-story building, probably five or six 
rooms .. 
· Q. You own real estate in Portsmouth~ 
page 38 ~ Mr. Parker: This man has not shown himself to 
be adverse. Until he is shown to be adverse I don't 
think he has the right to cross examine him. 
The Court: I will let Mr. Bangel go on. 
By Mr. Bangel: 
Q. Do you know Mamie Gibson~ 
A. Yes, sir~ 
Q. Is she related to him Y 
A. I don't think so. 
Q. Did you know her husband? 
A. I know him when I see him, not so very well. I have 
come in contact with him the last three or four years. 
Q. You have come in contact with him since 1932 7 
A. That is right. 
Q. You knew when you drew this will Mamie Gibson and 
her husband lived in the house with Ackey Bess? 
A. I know they have not. The live in their own house there 
on Carroll Street near Green, or Carroll Street near Wash-
ington. They did not live in the same house with Ackey 
Bess. 
Q. Did you lmow Blanche Floyd Y 
A. Yes, sir. 
Q. How long have you known her Y . 
A. Several years. 
Q. Is she related to Ackey Bess 1 
· A. I think her husband is some relation. 
page 39 ~ Q. What relation T 
A. A cousin. I know of his people. I don't know 
the connection. 
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By the Court: 
Q. How long have you known Ackey BessY 
A. 40 years or more. 
By Mr. Bange!: 
Q. Was he indebted to you Y 
A. No, he was not indebted to me. 
Q. How often did you visit each other Y 
A. I used to come in contact with him daily. 
Q. How? · 
A. Meet him in the street, and around in the barber shop. 
Q. D.id you keep a copy of the will you prepared for him? 
.A. I don't think I did. 
Q. You think you gave the one to him you drew 7 
A. I think so. 
By the Court: 
Q. Did you keep a carbon copy f 
A. Sometimes I keep a carbon copy. 
Q. Did you in this case 7 
A. I may have one in my files. 
By Mr. Bangel: 
Q. How large a file do you have at home t 
A. I don't have no files. I have a file for things 
page 40 ~ I want to keep that comes in like notary. 
Q. Did you make a copy of this will? 
A. I am not certain. 
By the Court: 
Q. When you gave him the will did you give him a carbon 
copy, or did you give him all of the original copy? 
A. I am not sure whether all .was original, or ~hether part 
carbon copy. 
Q. Did you put all the original copy together and the carbon 
copy together Y 
A. I might have made a mistake. I might have put in part 
of the carbon copy. 
Q. Did you put that paper there together? 
A. Yes, sir. 
By Mr. Bangel: 
Q. Did you put that ·paper together there 7 
A. Yes, sir. 
Q. When you fastened it together did you fasten it more 
than once? . · 
A. How do you mean Y 
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Q. You used a fastener to do it? 
A. I could not fasten it but once. 
Q. Was it fastened and unfastened, and then refastened, 
or do you know about that¥ 
A. I might hav:e made some correction, according to his 
suggestion. 
page 41 ~ By the Court : 
Q. Did you do itY 
A. What is the date of the willf 
Q. :May 15, 1932? 
A. Sometimes in writing a ·will you might have made a 
mistake in spelling, or something like that. 
By Mr. Bangel: 
Q. What changes were made? 
A. I can't recall now. Sometimes a misspelled word. 
Q. How did he happen to haye you as beneficiary and also 
as executor, can you tell that? · 
A. It involved some trouble he had of his. Now, he came 
to me and said he had some church trouble. He first got 
Mr. Reid. He had some trouble with the church, and they 
dismissed him from the trustee board, and he said he wanted 
to change his mind, that he was made his executor, and he 
wanted to change it altogether. He said "I don't want him 
to look after my business". He asked if I would write his 
will, and act as his executor to! and I said "If you desire 
me to do so I will do it''. That it is how it came about. 
By the Court: 
Q. Did you see the will and read itf 
A. Yes, sir. 
Q. Have you got that will? 
A. Yes, sir. 
page 42 ~ Q. Where is it¥ 
A. I think I have it (witness looks in his pocket 
among some papers). He came and asked me to make these 
changes, and wanted me to re-write it. 
Not~: Paper handed to the Court. 
By Mr. Bange!: · 
Q. What are you doing with the other papers of this man f 
A. I have all of his papers in my possession now. 
Q. You have all of his effects? 
A. Yes, sir, jewelry, watch, ring, watch chain and things 
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of that kind and household furniture. He had some money 
in bank. 
Q. How much money did he have in bank~ 
A. Seventy some dollars. I thought it might be in the 
safe. I can tell exactly what he had in bank. I have the 
bank book in ·my pocket. I think I have. 
Note: The bank book was produced and shown to the 
Court. 
Q. The will that was drawn by. Thomas H. Reid did not 
make you a beneficiary or anything? 
A. I did not ask him to do it. He did it voluntarily of 
his own accord. 
Note : The witness had taken a will from his pocket and 
it was handed to counsel. 
page 43 ~By Mr. Parker: 
Q. Where did you get this will Y 
A. He turned it over to me and designated the changes he 
wanted made. 
Mr. Parker: We will ask that this will be filed as Exhibit 1. 
Note: Paper referred to is filed as Exhibit 1 and is as 
follows: 
"I, .Ackey E. Bess, residing in the City of Portsmouth, 
Virginia, being of sound and disposing mind and memory, 
do make, publish and declare this as and for my last will and 
testament hereby revoking all former wills by me at any 
time heretofore made: 
(1) I give, devise and bequeath unto Florida Robertson 
property located at 632 and 634 Carroll Street, to have and 
·to hold unto the said Florida Robertson in fee simple: 
(2) I give, devise and bequeath unto Cora Cotton property 
located at 646 Carroll Street, to have ·and to hold unto her-
self the said ~Cora ·Cotton in fee simple; _ 
(3) I give, and bequeath unto the said Cora Cotton all of 
my furniture and household goods. 
(4) I give, devise and bequeath the property located at 
1320 and 13201h London Street to Alice Temple to have and 
to hold unto herself, the said Alice Temple in fee simple ; 
( 5) I give, devise and bequeath the property located at 
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g2a · .OoJtttnbia Street to Cora. Cottom, to, have arid to hold 
unto herself, the said Cora Cotton in fee simple . 
. (6) I. give, devise and bequeath property numbered 629 
Griffin Street to Alice Temple, to have and to hold unto her-
self, the said .Alice Temple in fee simple. 
(7) I give, devise and bequeath the property numbered 
717 and 719 Green Street to Blanche Floyd to have and to 
hold unto hersel£ the said Blanche Floyd in fee 
page 44 ~ simple. 
· . (8) I give, devise and bequeath the vacant lot 
at the South-east corner of Phillip Street and Elam Avenue, 
and house numbered 206 Phillip Street to John Elliott; to 
have and to hold unto himself the said John Elliott in fee 
simple. 
(9) I r.·ve, devise and bequeath the lot at the South-east 
oorner o Ai1nst:rong and Columbia Streets to my employee, . 
John Hunt, to have and to hold unto himself the said John 
Hunt in fee simple. 
(10) I give. and bequeath unto Virginia Bess the sum of 
Five ($5.00) Dolla.rs in money. 
(11) ! give and bequeath to Alice Temple all my money 
in bank after the payment of my just debts and funeral ex-
penses. 
J. W. B·arnes 
I hereby nominate and appoint Thomas H. Reid to be 
the Executor of this my last will and testament and ask the 
Court to permit hirri to qualify as such without security. 
In testimony whereof, I, the s~id Ackey E. Bess have to 
this tny last ~ill and testament signed my name and affixed 
my seal this 22nd day of November, 1927. 
ACKEY E. BESS (Seal) 
Signed, sealed, published and declared by the said Ackey 
.E. :Bes·s the testator as and £or his htst will and testament 
in prese·nae o£ us, who, at his request., and in his presence, 
and ~n the pr~senc~ of each other have subscribed our names 
as witnesses thereto. 
GEO. M. ROLMES, 
EDDIE MAE BLAKE." 
tLl:ne drawn through H'rh<>:mas H. Reid"-] 
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MAMIE GIBSON (Col.), 
being duly sworn, testified as follows: 
E~amined by Mr. Bangel: 
Q. You are the ~1:amie Gibson named in the will of Ackey 
E. BessY 
A. Yes, sir. 
Q. Are you related to him 7 
page 45 } A. ·No, sir. I was his housekeeper. 
Q. You are married Y 
A. Yes, sir. 
Q. Living with your husband 1 
A. Yes, sir. ~ 
Q. You are not related by blood or marriage or in any-
way? 
.A. No, sir. 
CROSS EXAMINATION. 
By Mr. Parker: 
Q. Where did you reside at the time you were keeping house 
for Ackey BessY 
A. 604 ··Carroll Street. 
Q. Where did he live Y 
.A. 646 Carroll Street. 
Q. How far away? 
A. Not very far. 
Q. Half a block t 
.A. I guess it was. 
Q. When you say ''housekeeper", tell his Honor what you 
mean? 
A. Well, I boarded him. Of course he lived in the house 
alone, and he wanted the house kept clean, and there was 
not anybody but him. I kept his house in good shape and 
cleaned there eyery Friday, and kept everything clean for 
him. 
Q. You did not live in the house with him Y 
A. No, sir. 
page 46 ~ Q. Did your husband ever live in the house with 
hhnY 
A. No, sir. 
Q. He paid you for that? 
A. Yes, sir. 
Q. Did he ever say anything to you about a will Y 
A. Only in this way. After I had begun to take care o£ 
his house, and was there Christmas 1931 he says "You have 
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given me satisfaction so far, and if you continue as you are 
I will remember you in my will''. 
Q. He told you he would remember you f 
A. Yes, sir. He didn't say any particular thing, but that 
he would remember me. 
Q. How long did you continue to act as his housekeepert 
A. From 1931 until1936, September 17th, I think he died. 
Q. When did you first hear of this will f 
A. The day that he e&me to breakfast, and he says ''I am 
going to the doctor's office", and when he came back he 
says "I have to go to the hospital", and I says "When", and 
he said "Tomorrow morning at nine o'clock". 
Q. When was that Y · 
A. I haven't the datP.. It was before he went to the hos-
pital, the. day before he went to the hospital, the day before 
he went in August, and he said to me "I .am going to the 
hospital tomorrow morning", and he says "John Barnes is 
my administrator, and take care of my house and everything 
should anything happen", and that was the first 
page 4 7 ~ time I ever heard him speak of a will, and he told 
me to take care of his house, and he said if any-
thing happened John Barnes is my administrator. · 
Q. Were you present when the will was found! 
A. Yes, sir. 
Q. Where was the will' 
A. In the (pause) in the safe. 
Q. Whose safe T 
A. His. 
Q. Whose? 
A. Ackey Bess. 
Q. Where was that safe? 
A. In the hall of his home. 
Q. Who had the combination Y 
A. Didn't anybody have it. I don't know anybody that 
had it. They didn't have it. 
Q. How did they get in the safe? 
A. They had to call an expert. He worked around in it, 
and he couldn't find the combination, and he drilled the safe 
open, and that is the way they got in it. 
Q. This will was in there? 
A~ Yes, sir. 
Q. Who was there at the time Y 
A. The expert was there, and his nephew, Mr. Elliott, and 
John Barnes. 
Q. Ackey Bess' nephew? 
page 48 ~ A. Yes, sir. 
Q. And yourself? 
' 
John W. Barnes, Ex'r., etc., v:. Jennie Bess, et als. 51 
A. Yes, sir. 
By Mr. Parker: 
Q. Would you say that Ackey E. Bess was a man of. sound 
mmd? . 
A. To my knowledge he was a man of sonnd mind, and re-
mained that way. 
Q. Up until when? 
A. 1936 when he was sick. 
Q. How old was he when he died 7 
A. I don't know. I heard him say that he was 75·. 
By Mr. Triplett: 
Q. You mean when he died f 
A. Yes, sir. 
BLANCHE ;FLOYD (Col.), 
being dnly sworn, testified as follows : 
Examined by Mr. Bangel: 
Q. Your name is Blanche Floyd 7 
· A. Yes, sir. 
Q. Did you know Ackey Bess 7 
A. Yes, sir. 
Q. Were you related to him in any way·Y 
A. He and my husband were cousins. 
; . • I 
page 49 } Q. .Cousins Y 
A. Yes, sir, but I don't know whether on my 
mother side or my father's side. 
Q. · When did you first meet him Y 
A. About 32 years ago. · 
Q. Where are you living? 
A. 1214 Glasgow Street. 
Q. How old was he when he died? 
A. About 74. 
Q. Did you visit him Y · 
A. I never visited him, but he come to my house quite often. 
Q. How often did he come to your house Y 
A. Several times he would drop in once or twice every 
· two months, or something like that. He had no special time. 
Q. 1; ou are not related to him Y 
A. No, sir. 
'Q. Your husband is not named in this willf 
A. No. 
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CROSS EXAMINATION. 
By Mr. Parker: 
Q. How old are you Y 
A. 54. 
Q. How long did you say you had known Ackey Bess f 
A. About 32 years. 
page 50 } Q. You knew him as a child Y 
A. Yes, sir. 
Q. During that period you were in frequent contact with 
him up until the time the will was made in 1932 Y 
A. Yes, sir .. 
Q. Did he ever make any statement to you of his will? 
A. Only he would say he would remember me when he died. 
Q. Just generally, in that wayY 
A. That is alL 
Q. What would you say as to Ackey E. Bess mind, whether 
he was sound or unsound Y 
A. He was sound from the time I hav:e known him. 
Q. Was any question ever raised about that 7 
A. ·Not that I know of. 
Q. Did you have anything to do with the making of this 
will7 
A. I did not know anything about it until after he was 
dead and Barnes told me about it. 
By Mr. Bangel: 
Q. Are you friends with John W. Barnes 7 
A. I know him. 
Q. You say he was of good sound mind and knew what prop-
erty he had Y · 
A. He was of sound mind when he would visit my mother's 
home. He visited my mother's home. 
, Q. Do you remember when he had a stall in the 
page 51 } market Y 
A. Yes, sir. 
Q. Do you remember when he gave it up? 
A. In 1926 or 27. His wife had died. 
Q. His financial condition made him giye up his place of · 
business? 
A. That is what he told me. I have never known him to 
work. 
Q. He did work up until 1926 in the market f 
A. Yes, sir. · 
Q. He had accumulated this property, and did nothing but 
walk the streets and stay at homeY 
A. I don't know. 
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Q. Don't you know he quit the market in 1925 because of 
his health and having- lapse of memory. 
1\{r. Parker: I don't think that she can testify to that. 
The Court: Stand aside. 
J.ENNIE L. BESS .(Col.), 
being duly sworn, testified as follows: 
Examined by Mr. Reid: 
Q. State your name' 
A. Jennie Lenora Bess. 
Q. V\7 ere you related to Ackey E. Bess 7 
A. Yes, his granddaughter. 
Q. .State whether on your father or mother's 
pag-e 52 } side? 
A. My father was Willie Bess. He was his son. 
During the time of my birth-· he is dead now-they said I 
was white, my grandfather said so-I was an albino. They 
raised a little disturbance, so grandmother used to visit him 
when his wife was living, and he would come. When he was 
sick in. the hospital and I was working !·visited the hospital, 
and he told me then when he died he would remember me and 
would leave me the home. 
Q. Where do you live' 
A. 110 Cumberland Street, Norfolk. 
Q. How old are you? 
A. 32. 
Q. Do you know why your grandfather gave up his stall 
· in the market Y 
A. Yes, his physical condition. 
Q. State what his physical condition was? 
A. At times his head would bother him and he said he 
couldn't think as in years past, and he felt that it would be 
wise to give up. His wife was dead, and he didn't have any-
body to help him. . 
Q. Do you know how old he was when he died! 
· A. Around 75. 
Q. When was the last time you talked with your grand-
father prior to his death 1 
A. During the time he was in the hospital. I 
pag~ 53 }- would call the hospital to find out how he was. I 
was working·, and I couldn't go all the time, but 
I went when I could. I would go to the hospital to see him, 
and sometimes when I went to see him he would be in the 
barber shop, and would tell me he was under the doctor's 
care that he would have to go to the hospital. 
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Q. Did you ever visit your grandfathe·r during your grand-
mother's lifetime T . 
A. Yes, I used to go. 
Q. ·Yon did visit your grandmother'? 
A. Yes, but she has been dead over ten years ago, I think. 
CROSS EXAMINATION. 
By Mr. Parker: 
Q. You speak of the fact that the question of your legiti-
macy was raised at the time of your birth Y 
A. Yes, I was an albino. 
Q'. Is not it a fact that your grandfather did not like you? 
A. At first he said I was white. 
Q. Did not be dislike you on account of that? 
A. He did at first, but afterwards ·he found out different. 
Q. When did he ever show that he had changed? 
A. When· I·visited ·with my' grandmother before his Wife 
died, it has ·been about ten years. 
Q. Here is a will he made in 1927 in which he 
page 54 } left you the sum of five dollars. If he had changed 
so much why did he give you the same amount in 
both Wills f · ' · 
A. At times he would put something in my hand, a dollar, 
or two dollars. 
Q. You say he was feeble~ 
A. Yes, sir. 
Q. How long before his death was he feeble? 
A. He had been ailing· around about six months, his con-
dition began to break down. · 
Q. His condition was all right to that time? 
A. It was as far as six months. 
Q. What was his condition in 1932, four and a half years 
agoT ·- .. 
A. liis head began to bother him. 
Q. How did you know that Y-
A. He said so. 
Q. You heard Mr.· Coker testify he collected rent for this 
man for 2'0 years up to the time he went to the hospital. 
By the Court: That is a question for the jury. 
By Mr. Parker: I wanted to ask if she disagTeed with. Mr. 
Coker. 
By the· Court: That does not make any difference. 
By Mr. Parker: · · · · ' 
Q. Where did you live in May, 1932 f 
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· i A. With my grandmother on London Street. 
page 55} Q. Ackey E. Bess livedo~ Q~rroll.Str~ett 
A. Yes, sir. .. · . · 
Q. Did he ever visit your house T · 
A. After we moved on London Street, two years before 
my grandm.other died he visited ~s on London Street. 
Q. When was that? 
A. My gr~ndmother died in 1932. He visited us two years 
before she died. 
Q.. Going back to 1930, from 1932 Y · · 
A. He didn't visit so much, but I would ·see him on the 
street. He would put something in my hand. 
Q. Did he visit you in the years 1930 to 19327 
A. Yes, when he was passing he W<?uld st9p in. 
Q. How many times did you visit him prior t~ his death Y 
A. I was working in Berkley, and it was not so I could get 
the.re so often. I was stopping in Norfolk. I am not married, 
and I tried to look out for myself since my grandmother died. 
I could not visit him as I did before. 
· Q. With whom do you live nowY 
· A. Mrs. Jones in Norfolk, 610 Cumberland Street, between 
Bramble ton A venue and Bute Street. 
Q. How long have you been there Y 
- A. Six months. 
Q. Do you stay on the premises 7 
A. I do. 
page 56 ~ CHARLIE JONES (col.), 
being duly sworn, test~:fi~d as follows : 
Examined by Mr. Bangel: 
Q. Where do you live Y 
A. 1320 London Street. 
Q. How old are you? 
A. About 65. 
Q. Do you know who owns the piece of property in which 
you live? ! · . . · 
A. ·Ackey Bess owned it. 
Q. How long have you lived there Y 
A. Between four and five years. 
Q. State I whether or not in th~ spring yon asked him to 
improve the property in which you live, and state the con-
versation Y I . · · . 
A. I sent for him to fix the house. The house was in bad 
shape, and in the meantime when he .did come :Up there he was 
looking around, and he . said· ''Well, ·Charlie,. I will tell yon 
I haven't any mind to do anything, I just suffer so bad with 
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my head". I said ''What is the trouble with your head'', 
and he said "I don't know". He didn't say anything for 
about five minutes, as near as I can get at it, and I says ''I 
have got to go to work. Tell me something". He says "I 
don't know what to do. My head worries me so. It worries 
me'', and he says "My head has gone to pieces. That is all", 
and the second I asked him what was the matter 
page 57 ~ with his head and he said ''I don't kno:w. ~~y head 
has gone to pieces, and part of the time I don't 
know what I am doing·''. That is what he said, and he says 
''You stay here and look out for the property the best you 
can". That is what he said to me. 
Q. Ho'v long have you known him? 
A. Somewhere around 35 or 40 years. 
- Q. Do you remember when he had a stall in the market Y 
A. Yes, I knew him. 
Q. State whether or not you had any conversation with him 
as to why he quit the business Y 
Mr. Parker: I object to it. That is hearsay. 
A. He said the reason he 'vent out of business-
Note: The objection was overruled, and an exception noted. 
A. He said he felt himself failing. lie had lost all his 
energy that he did ·have, ancJ. he got so he couldn't do any-
thing. 
CROSS EXAMINATION. 
By Mr. Parker: 
Q. What did you say your name is f 
A Charlie Jones. 
Q. When did this conversation about the repairs to this 
. house take place? 
page 58 r A. How long has it been f 
Q. I want to know the date Y 
.A. About four years ago. 
Q. Is not the reason he did not repair the house because 
you owed him back rent Y • 
A. No, sir, I did not owe him a cent. 
Q. Do you owe him back rent now Y 
A .. Yes, sir. 
Q. How much do you owe! 
A. I could not tell. He is not here. Mr. Coker is here. 
_ Q·. This conversation took_ place four years ago t 
A. Yes,. when he was talking to me. 
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T. B. COKER, 
recalled, further testified as follows : 
By the Oourt: 
Q. What income did this old man haveT 
A. He had an income at one time, I should say, of at least 
something: over a hundred dollars a month. 
By Mr. Parker: 
Q. What would it average now? 
A. Close to a hundred dollars a month. 
By the Oourt: 
Q. How did he get that income! 
A. Ackey had a place in the market, and he used 
page 59 } to work there, and his wife with him, Fannie Bess, 
and after she died Ackey did not have anyone to 
help him and he gave up the stall in the market, and he had 
property on Green Street, 717 and 719, 629 Oolumbia Street 
that he bought from Mr. Kaufman. He bought that after he 
went out of the stall in the market. 
By Mr. Parker: 
Q. Did he tell you why he went out of the market 7 
A. He said that he had an income, and he didn't have any 
help after Fannie died, and he had sufficient income, and that 
he quit. 
JOHN A. ELLIOTT (col), 
. being duly sworn, testified as follows: 
Examined I by 1\!Ir. ~angel: 
Q. What is your namef 
A. John A. Elliott. 
Q. Are you related to Ackey E. BessY 
A. He was my uncle. 
Q. Do you know his grandchild Y 
A. Yes, 1 sir, Jennie Bess. 
Q. You are named as a legatee in this will Y 
A. Yes, ·sir. 
Q. One vacant lot on the .Southeast .corner of Phillip Street 
I 
and Elm Avenue, and one house and lot numbered 
pag·e 60 ~ 206 Phillip StreetY · 
I A. Yes, sir. 
Q. You know if this will is not sustained you will not get · 
anything! 
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A. Yes, sir, 
Q. Who wouid g·et itY 
A. His granddaughter. 
Q. You know if this will is not sustained you will not get 
thisY 
By the Court: He has said that. 
By 1\fr. Ban gel : 
Q·. Do you know the condition of .A.ckey Bess £or years be-
fore he diedf 
A. I don't think he was himself. 
Q. Do you know when he run the market¥ 
A. Yest sir. 
Q. What kind of business did he run~ 
~Huckster. Q. Po you know why he gave it up f 
A. On account of his head. 
Q. What did he say about his head? 
A. E:e said he had som~thlng· like ve~tig~, and would go 
blank, and the last time that I was With him he said his 
memory would fail him. 
Q. J!ow long did you stay thete wi.th hitn t 
page 61 } .A.. ~e came out in 19.26. . From 1927 until he 
was taken sick I was with him twice a week or 
three times. 1 came out of the Navy in 1927, nnd frotn 1927 
until he was sick I was with him hvice a week or three times .. 
Q. Before you went into the Navy did you go with him Y 
A. Yes, I was with him and wo~k~d for him for 21 years .. 
Q. After going into the Navy did you visit him? 
A. I visited him at the market, and after he 'vas o:ut of the 
market. 
Q'. Did he ever tell you about his head 1 . 
A. Yes, he told me about ~is head troubling ~iin. 
Q. Take the lattar years of his life~ the last fi:~e years of 
his life had he learned to love or car_e for his granddaughter? 
A. I used to take things to her. She was doWil there, and 
she did visit him in that time in the market. 
Q. Do you know whether John W. Barnes, Mamie Gibson 
or Blanche lFloyd are related to him? 
A. No kind of relation. 
Q. !s Blanche Floyd's husbatlfl relate~. to hhn? 
A. No relation no more than he was his motherts cou·siil. 
My father was his onlv re.lation. · 
·Q. Do you know whether or not Mamie Gibson used any 
influence over Ackey ·BessY 
A. From the time he was sick quite often I would come 
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there when he was sick home and Mamie Gibson 
page 62 ~ would not allow me in there, and she said on sev-
nobody. 
eral occasions, she said, Ackey didn't want to see 
Q. You were his nephew 7 
A. Yes, and she would not allow me in there. 
Q. When you saw him again how did he treat you' 
A. I would buy hitn cig·ars,. and I bought him cigarettes, 
when he would be sitting on the poreh. 
Q. Fro:m1931 until the day of his death how was he¥ 
A. He got worse. • 
Q. Have! you seen him at times when it would appear he 
was not hiiriself? 
A. I 'Will tell anybody most that Ackey was not himself up 
to late years. 
Q. Over a period of how many years, would you sayY 
A. I come out of the Navy in 1927, and I talked to him, 
and he was not himself. He had quite changed. I would not 
allow it to him. lie raised me from. a baby. My mother died 
when I was about six months old, and him and his mother 
raised me until I got 21 and went 'in the Navy . 
.A.. What, if anything, was said by .Ackey Bess about Jennie 
Besst · · 
A. He told me he would give her the house 646 Carroll 
Street, that he would will Jennie the house 646 Carroll Street. 
Q. He 'vould will that to Jennie Bess? 
A. Yes, to Jennie Bess. That is the old home- , 
page 63 } stead. 
Q. 646 Carroll Street is the piece that is devised 
to M:nmie Gibson and 647 Green Street, the· household ar-
ticles and everything else he owned? 
A. That is the piece. 
Q. Is Mamie Gibson related to him! 
A. No, sir. 
Q. Do you know whether or not Mamie Gibson tried to dis-
cuss Jenni+ BAss with her grandfather, do you know anything 
she told her g-randfather? 
.A.. Not as I know of. 
Q. Was he the same to the family after he met :Mamie Gib-
son, was he the same after he met her? 
A. I don't think he was quite the same as he used to be. 
Ite used to come to see me, and he slowed off from coming 
around to ~ee me. 
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CROSS EXAMINATION. 
By Mr. Parker: 
Q. You say Aekey Bess said that he would give this house 
on Carroll Street to his g-randdaughter Y 
.A. Yes, sir. 
Q'. When did he tell you that? 
A. Sometime about 1927. I guess 1927. .Ackey said ·he 
would. give this house to her. · 
Q. Do you know he had a will under date of November 22, 
• 1927, in which he gave her the sum of five dollars f 
page 64 ~ A. I only know what he told me. 
Q. You know that he had here in this will ''I 
give, devise and bequeath to John Elliott one vacant lot on 
the southeast corner of Phillip Street and Elm Avenue; and 
one house and lot numbered as 206 Phillip Street'' that. is 
the same property he gave you under this later will Y 
A. The same piece. 
Q. $5.00 is the sum he left Jennie Bess under this will Y 
A~ I have got nothing to do about that. 
Q. You say in May, 1932 Ackey's mind was such that he 
didn't know the property that he owned! 
A. No, I would not say that. That is a crazy man. I would 
not say he was crazy. 
Q. Would you say in 1932 he knew his relatives 7 
A. I would say nothing about that. 
Q. Would you think in May, 1932, he could say who his 
t·elatives were 1 
A .. I am quite sure about that. He didn't say anything 
nbout it to me. I was his nephew and Jennie his granddaugh-
ter. 
Q. You would say he knew his relatives at that time, in 
19327 . 
A~ I don't know that. I do know that .Ackey was not him-
self. 
Q'. In May 1932, four and a half years ago his mind was 
blank:Y 
A. He knew us. I would not say his mind was 
page 65 ~blank. He knew his family. He knew us. 
Q. He knew 1932 what property he owned Y 
A. I don't know whether he did. I could not tell. Nobody 
can tell 'vhat he knew. I know what I knew, but I don't know 
~~~kn~. . 
Q. When did his mind go blank Y 
A. He was not himself the whole time when I came from the 
Navy .. He was bothered in his mind up until he quit there. 
Q. In what way was he different Y 
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A. He was different, and was bothered in his mind, like 
that. 
Q. Tell what he did7 
A. It seemed that he would tell me something to do, and 
then he would forget it. He was blank when in the hospital, 
as far as that is concerned. 
JOHN T. FISHER, (col.), 
being duly sworn, testified as follows: 
Examined .by Mr. Parker: 
Q. Tell your name, and where you live Y 
A. John T. Fisher; 312 Effingham Street. 
Q. You are a funeral director? 
A. Yes, sir. 
Q. Did you know Ackey Bess t 
A. Yes, sir. 
page 66 } Q·. How long did you know him t 
A. All my life. 
Q. Did you bury him? 
A. Yes, sir. 
Q. How close did you live to him 7 
A. About 10 squares. 
Q. During the latter part ·of his life did you see him fre-
quently! 
A. He was a frequent visitor in my home. 
Q. Tell the court and jury what you observed relative to 
his mental -condition during the time you knew him Y 
A. He seemed to be a sound sane man. 
Q. Did you consider him a sound sane manY 
A. Yes, sir. 
Q. Did he do anything that indicated that he was of un-
sound mind! 
A. No, sir. 
Q. Did that continue up to his death? 
A. Yes, sir. 
Q·. What was the nature of your contact with him 7 
A. He was a frequent visitor at my home. I talked with 
·him about funeral costs and burial lots. 
Q. Did you have any funeralbusiness for himY 
A. Yes, I buried his son and his wife. 
Q. Did he pay you? 
A. Promptly. 
page 67 } Q. When did his son die? . 
A. I think 1925 or 26. 
Q. What were his habits, was he a sober manY 
A. A sober industrious ;man, full of business. 
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Q. Did he have many friends Y 
A. Many. 
Q. A socially minded manY 
A. He was. 
By Mr. Bangel: 
Q. The son you speak of was the father of Jennie Bess f 
A. Yes, sir. 
1{. A. BAIN,. JR., 
being duly sworn, testified as follows: 
Examined by lVIr. Parker: 
Q·. Your name is K. A. Bain T 
A. Yes, sir. 
Q. And you are clerk of the Circuit Court of the City of 
Portsmouth T 
·A. Yes. 
Q. Did you know Ackey E. Bess f 
A. Yes. · 
Q. Did you ever come in contact with him f 
A. Yes. 
Q. How? 
A. I came in contact with him in the Norfolk 
page 68 ~ Building & Loan Association in the surety line on 
some property. They were going to sell the prop-
erty, ~Ir. Goldstein, an injunction was granted, and they had 
a restraining order to keep ·from selling the property, and 
an appeal was taken and bond given. 
Q. When that injunction was given 'vas the bond executed t 
A. Yes. 
Q. Who was surety on that bond f 
A. I don't know. The bond in which Ackey was· surety was 
an appeal to the Supreme Court. He executed a bond for a 
thousand dollars. 
Q. Before he became surety on the bond did you have any 
conversation with him f 
A. Yes, I questioned him, and asked him as to his real es-
tate holdings and what he would have if there was any pos-
sibility of it being sold subject to the indebtedness. · 
Q·. Were his answers those of a rational manY 
A. His answers were satisfactory. 
Q. If you had noticed anything different would you have 
granted the bond? 
A. No. 
Q. Have you the statement theref 
A. Yes, sir. You wish me to read itf 
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Q. Yes, I wish you would. 
A. ''In the Clerk's Office of the Circuit 1Court of the City 
of Portsmouth. This day personally appeared 
page 69 } before me, Kenneth A. Bain, Jr., Clerk of the Cir-
mrlt Court of the City of Portsmouth, Ackey E. 
· Bess and made oath that his estate after the payment of all 
his just debts and those f.or which he is bound as security for 
others and expects to have to pay, is worth the sum of Nine 
Thousand ($9,000.00) dollars over and above all exemptions 
allowed by law. Given under my hand this 5th day of Octo-
ber, 1934. Kenneth A. Bain, Jr., 
Q. He made oath that he had pr.operty worth nine thou-
sand dollars free of encumbrance, and you were satisfied Y 
A. Yes. 
By Mr. Bangel: 
Q. You say he made oath that he 'had nine thousand dollars 
worth of property free from encumbrance T 
A. Yes, in 1934. 
GEORGE R. PARRISH, 
being duly sworn, testified as follows : 
'Examined by 1\Ir. Parker : 
Q. State your name, age residence a;nd occupation 7 
A. George R. Parrish; Bank President; 62. 
Q'. You are president of what bankf 
A. American National. 
Q. Did you know Ackey E. BessY 
.A. Yes, sir. ' 
page 70 }- Q. How long did you know him Y 
A. 40 years. , 
Q. Did you come in contact with him in 1932? 
A. Yes. He did his business at our bank. 
Q. Have you loaned him any money since 1932 7 
A. I think so, but I could not answer . positively without 
looking at the record. 
Q. Would you say he was a man of sound mentality Y 
A. He was the last time I came in contact with him. 
Q. When was that, approximately? 
A. Within 6 months before he died. 
Q. At that time did you have any conversation with himY 
A. I would speak to him occasionally, say a word to him 
when he came in the bank. 
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CROSS EXAMINA~riON. 
By Mr. Bangel: 
Q. The only thing you would say to him would be howdy 
do and goodbye, that was about all that was said Y 
A. ·Yes. 
Q. I ask you if you 'villlook at the paper writing purport-
ing to be the last will and testament of the deceased, ask you 
to look at the writing ''Peter L. Henderson No. 1013 South 
Street, City of Portsmouth, State of Va. and compare it with 
Lee F. Rogers, No. 722 Stone,vall Street, City of Portsmouth, 
State Va., and state whether it was written with the same 
peri, or a different pen 7 
A. That is a very hard question to answer. I 
page 71 r would not state it was not 'vritten with the same 
pen. 
Q. One shows a fine point .and the other not fine f _ 
A. It depends very often on how people hold their pen. 
On the other hand it would depend on how much business they 
had in writing their name. I would think they were written 
with different pens. 
Q. Take the other page. I ask you whether that also was 
not written with an entirely different pen from the other two, 
they used a stub pen¥ 
A. People can write so differently with the same pen. It 
comes nearer looking like written with the same pen than the 
other was. (Referring to the signature of Peter Hender~ 
son). 
Q. As his signature? 
A. I would say, if asked the question about it, it was dif-
ferent pens. This "Ackey Bess" could be written with this 
pen. This appears in comparison with that. That is a ques-
tion I don't think anybody could answer. 
Q. "Ackey Bess" is written with one pen Y 
.A. I don't think anybody could tell about whether written 
• with two different pens unless they were people that were 
used to criticizing writing. I feel vthere business men had 
written this, I would say that they were written with dif-
ferent pens. · 
By Mr. Ban gel: 
Q. Look at the 15th day of May and compare it 
page 72 ~ with the other 'vriting, and I will ask you if it is 
not written more recently than the other Y 
A. The ''15th of May", is much lighter than any other part 
of the writing. 
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.. 
• Q. yvpat wnuld that indicate to you as a man experienced 
IIi writing, and a banker, would you say written at the same 
time or at an earlier time? . 
A. Written at the_ same time, but written with different 
ink. 
Q. Written either earlier or later Y 
.. A. It looks as if ''15.th of Mav''-looks as if written with 
a different ink than "Ackey E ... Bess". 
Q. Look at the 1st page and tell us whether that is an origi-
nal or a copy, as compared with the 2nd page Y 
. A. I couldn't tell definitely whether original or carbon, I 
~m not -capabl~ ~-f _tes"tifying about that. · 
By Mr. Parker:. . 
Q. Did I understand you to say it was practically impos-
sible for you to tell whether this man Ackey E. Bess, Peter 
Henderson and Lee Rodgers were written with the same pen 
or notY 
A. I could not state that. 
Q. Could you not state, whether, looking at them, they were 
written at the same time or not Y 
A. I could not state that. 
page 73 .} E. L. LASH, 
being duly sworn, testified as follows : 
Examined by Mr. Triplett: 
Q. What is your:name and occupation? 
.A. E. L. Lash; insurance. 
Q. Did you know Ackey E. BessY 
A. Yes, sir. · 
Q. How long did you know him t 
A. 45 or 50 years. · . ·-
· Q. Did you have any business relations with him? 
-~ A. Not hi recent years, except one thing, and I don't know 
that you would call ·that business relations. The Building 
Association, of which I an1 secretary, was selling a piece of 
property, and they had an injunction to prevent it going on 
sate. The Court a-ccepted Ackey E. Bess's name to go on the 
· bond, and it was acceptable to us. 
Q. It was acceptable to you Y 
A. We made no objection to it. 
Q. Did you know him in his later life Y 
A. Yes, sir. 
Q. What was the condition of his mind Y 
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A. As far as I could see I never saw any difference in his 
mind. 
Q. Do you recall seeing him in 1932? 
.A. I know I have seen him 6 or 6 months prior to his· death. 
Q. Did you ever see anything to indicate he was 
page 7 4 ~ not of sound mind then f 
A. No. 
CROSS EXAl\iiNATION. 
By Mr. Bangel: 
Q. You are also engaged in the banking business, are you 
notY 
A. President of the Bank of Tidew-ater about 25 years. 
Q. Yon are somewhat familiar with handwriting, being con-
nected with the hankY -
By Mr. Parker: I don't think he would be, being presi-
dent of the bank. 
By the Court: Not so much so being president. 
By Mr. Bange I: 
Q. But yon are familiar with handwriting? 
A. I would not become so 'veil acquainted with it as a 
cashier and note teller. Of course that comes in the general 
business. 
Mr. Parker: We object. He has not qualified him. 
Note: The objection was overruled, and an exception 
noted. 
By Mr. Bangel: 
Q. Look at the writing" Ackey E. Bess'' and ''15th day of 
May", "Peter L. Henderson" and ''Lee Rodgers'' and state 
if they were written at the same time with the same pen in 
your opinion Y 
page 75 ~ Mr. Parker: I want to renew my .objection. 
They have not qualified Mr. Lash· as an expert on 
handwriting sufficiently to testify whether the two things 
were written at the same time. · 
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DR. JAMES PARRISH, 
being duly sworn, testified as f()llows : 
Examined by Mr. Parker: 
Q .. State your name, age and residence! . 
A. James Parrish; 35; 52 Court Street, Portsmouth; sur-
geon and physician. 
Q. As physician did you attend Ackey E. Bess, a colored 
manY 
A. I did .. 
Q. When did you attend him? 
A. Aekey came to my office on two or three occasions dur-
ing 1934, 1935 and 1936. At those times he would come in com-
plaining of misery and so on more or le~s vague complaints. 
I would give him some medicine, and I would nqt see him 
again for a month, and sometimes he would come back. 
Q. During the time you treated him would you say he was a 
man of sound mind? 
A. I think Ackey had no more than what we consider normal 
peculiarities. Nobody is exactly what we call normal. Peo-
ple have little peculiarities about them. He had 
pag·e 76} no more than a normal person of his age. I would 
say that he was perfectly normal. 
Q.. How many times during 1935 and 1936 did you come in 
contact with him7 
A.. I have no record on that. He would come in the effi.ce 
probably every three months on an average during that time. 
Only last summer his general condition was fair, but along 
about the last of July, 1936, he began to get into some serious 
difficulty. 
Q. Prior to ,July, 1936, he was in fair physical condition 
and his mind was all right. 
A. Yes, sir. 
Bv the Court: 
·Q. What was his trouble? 
A. Uremia, Bright's disease. 
Bv Mr. Parker: 
• Q·. W onld yon say in 1936 that he knew what property he 
had? 
A. Yes. He attended to his business. If he owed some-
thing· he would arrange to pay it. He looked after his busi-
ness and attended to it. The cause of his death was uremia. 
I put that on his death certificate. He had wme other in-
fection, I don't know that I should mention it here, it did not 
affect his condition. 
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By Mr. Bangel: . .- __ 
Q. What was that? -. . . 
page 77 ~- · A. I don't think that should be brought out in 
a Court like this. 
Q. Tell what it was Y 
~- He had a positive Wasserman.test. 
Q. What do you mean by ''Positive Wasserman test", that 
he .harl: syphilis? . 
.A. That is one -of the tests. 
Q. Do you mean he 'vas suffering from syphilis Y 
A. He was not suffering from it, but he had it. 
Q. He had Brig·ht 's disease Y 
.A.. Yes, 'sir. 
. Q. .Syphilis and. Brig·ht 's diseaRe 1 
A. Yes. It meets what 've term as secondary. There are 
three stages'of syphilis, and this was what we call secondary. 
A great many people have it. I dare say if the Wasserman 
test·were given to ·most persons in this court room it would 
show positive •. It is a generative disease and predisposed 
to_ infection. As we get ol4er nature has to place it some-
where, and in Ack,ey's case it _was his kidneys. 
By .1\fr. Parker: 
Q. Would you say this syphilis was the cause of his deathY 
A. No. 
Q. ])id it affect his mind Y 
A. It did not affect his mind in-this .case. 
Q. In this particular case it did not. 
A. No.- . -- . 
. _page 78 ~ JOHN W. WHEELER (col.), 
being duly sworn, testified as follows : 
Examined by Mr: Bangel: 
Q. Where do you W•Ork Y 
A. Now in Norfolk. 
Q. Did you know Ackey E. BessY 
A. 20 years or. more. . _ 
Q. What was the condition of Ackey Bess in 1932 as to 
his mental capacity; do you knowY · 
' ' ! : . I ! -. I -. ,, 
Note: This witness was not examined. 
Mr. Bangel: We object to the testimony because of failure 
to show that the Will was executed by the witnesses in the pres-
ence of each other, and in the presence of the testator. 
The Court certifies that the foregoing is all the eyi.dence 
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heard in this cause. Given under my hand this 22d day of 
March, 1937. 
B. D. WHITE. 
The original Will marked exhibit "A" and initialed "B. D. 
W." is hereby made a part of the record and is to be trans-
mitted to the Supreme .court of Appeals. Given under my 
hand this 25th day of March, 1937. 
B. D. WHITE. 
page 79} EXCEPTION. 
Mr. Parker: Pr.oponents object to instruction 1-A D on 
the ground that it is confusing to the jury, and it does not 
fully state the law. 
Proponents object to instrtK-.tion three-D on the ground it 
instructs the jury to consider the nature and character and 
if they find from the evidence that it is contrary to natural 
justice they should take that fact into consideration along 
with other facts and the evidence in the case and the testi-
mony of witnesses in determining the question of capacity. 
This instruction gives the jury the right to inquire into the 
reason for the way the will is drawn and takes the riglit from 
the testator to leave his property to whom he pleases. 
page 80 ~ The Bill of Exceptions Number 2 and and 3 re-
ferred to in the foregoing order are in the words 
and figures following to-wit: 
PROPONENT'S BILL OF EXCEPTION NO.2. \ . 
Be it remembered that on the trial of this case, the testi-
mony set -out in full in proponent's Bill of Exception No. I, 
which is hereby referred to and made a part o-f this bill, having 
been introduced and it being all of the testimony, the con-
testants by counsel requested the court to give the jury the 
following instructions;with the court's notation thereon and 
initialed, to-wit:. 
INSTRUCTION NO. I D. 
''The court instructs the jury that if they believe from 
the evidence that the paper writing here offered for probate 
was made by the decedent by reason of an undue influence ex-
ercised upon his mind,' and ·would not have been made by him 
for such influence, then they should find that the same is not 
his last will. " 
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The court, over the contestants' objection, amended the 
above instruction by inserting above the fifth line, after the 
word "will" in the fourth line, these words "and was such 
as to overcome his will.'' The instruction as granted read-
ing as follows : 
''The court instructs the jury that if they believe the evi-
dence that the paper writing here offered for probate was 
made by the decedent by reason of an undue influence exer-
cised upon his mind and will, and was such as to overcome 
his will and would not have been made by him but for such 
influence, then they should find the same is not his last will.'' 
By the Court : ''Dec. 4, 36 Granted Ex Dft as to amdt. 
B. D. W." 
page 81} INSTRUCTION NO. 2 D. 
''The court instructs the jury that if it is proved that John 
W. Barnes wr.ote the paper 'vriting purporting to be the will 
of the testator, and is himself a large beneficiary under its 
provisions, this raises a suspicion against the will and makes 
it the duty of the jury to be vigilant and je~lous in examining 
the evidence in its support." 
By the Court: "Dec 4, 36 Granted Ex Prop. B. D. W." 
INSTRUCTION .~0. 3 D. 
''The court instructs the jury that in determining whether 
or not the paper 'vriting in question is the true last will and 
testament of the decedent, the jury has the right to consider 
the nature and character of the will, and if they find from 
the evidence that it is contrary 'to natural justice, they should 
take that fact into consideration along with the other facts and 
circumstances in the case and the teEitimony of witnesses in 
determining the question of capacity.'' 
By the Court: "Dec. 4, 36 Ex Prop B. D. W." 
INSTRUCTION NO. 4 D. 
i 
''The court instructs the jury that direct proof is not rieces-· 
sary to overthrow a will, but any facts and circumstances 
are sufficient as evidence that will satisfy the jury of the in-
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capacity of the testator to make testamentary disposition of 
his property at the time .of the execution of his will.'' 
By the ·Court: ''Dec. 4 36 Refused Ex Dft B. D. W.'' 
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''The court instructs the jury that unless the proponents 
·of the will prove. that the testator executed the paper writing 
offered as the will, in the presence of two subscribing wit-
nesses, and that the two subscribing witnesses executed the 
paper writing in the presence of the testator, and at his re-
quest, then they must find that the p~per writing is not the . 
last true will of Ackye E. Bess.'' 
By the Court: ''Dec. 4 36 Granted B. D. W. 
The court gave instruction numbers 2D, 3D, and I AD as 
asked by the contestants, and instruction Number ID as 
amended, rejecting instruction number 4 D, to which rejec-
tion and amendment they excepted. 
And these are all the instructions asked for, given, modi-
fied, and rejected of the contestants. 
To the giving of instructions numbers· 2 D, 3D, and I AD, 
the proponent excepted, and pray that this, his bill of excep .. 
tion No.2 may be signed, sealed, and made a part of the rec-
ord. 
Dated tins 22d day of March, llJ37. 
B. D. WHITE, Judge. (Seal) 
PROPONENT'S BILL OF EXCEPTION NUMBER 3. 
Be it remembered that on the trial of this ca.se, the testi-
mony set out in full in the proponent's bill of exception num-
ber I, which is hereby referred to and made a part of this 
bill, having been introduced and it being all the testimony 
given in the case, and the court having given to the jury tb~ 
instructions set out full in the proponent's bills of exceptions 
numbers I and 2, which is hereby referred to and made a 
part of this bill, the jury retired and subsequently brought in 
their verdict. 
page 83} And thereupon the proponent, by his counsel, 
moved the court to set aside the verdict and grant 
a new trial upon the ground that the verdict was contrary io 
the law·"'and the evidence. And such motion to set aside the 
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verdict and grant a new trial having been made was subse-
quently on the 22nd day of January, 1937, overruled, to which 
ruling of the court the proponent, by counsel, excepted, and 
. pray that this, his bill of exception number 3, may be signed, 
sealed, and made a part of the record, which is accordingly 
done. · . 
Dated the 22d day of March, 1937. 
B. D. "'HITE, Judge. (Seal) 
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In the Circuit Court of the City of P.ortsmouth. 
John A. Elliott, and Jennie L. Bess, Plaintiffs, 
'IJ. 
John W. Barnes, Executor of the Will of Ackye E. Bess, De-
fendant. 
APPEAL FROM PROBATE OF WILL OF AOKYE E. 
BESS. 
NOTICE. 
To : John A. Elliott and Jennie L. Bess. 
TAKE NOTICE, that on the 22nd day of March, 1937, the 
undersigned will apply to the Circuit 'Court of the City of 
Portsmouth, Virginia, for a transcript of the record in the ' 
above-styled cause, for the purpose presenting said tran- . 
script to the Supreme Court of Appeals of Virginia, along 
with petition for writ of error to the judgment of the said 
Court, rendered in said cause. 
Dated this 17th day of March, 1937 .. 
JOHN W. BARNES, 
Executor of the Will .of Ackye E. Bess. 
Bv R. TRIPLETT and 
., . VINCE~T I.J~ PARKER, 
Counsel. 
Service accepted this the 17th day of March, 1937 . 
.. 
• I . : ~;·•""' ;• . , ,, ... TIIOMAS H. REID, 
A. A. RANGEL, 
Attorneys for John A. Elliott .and Jennie L. Bess. 
~ . ..,..~ ·. 
John W. Barnes, Ex'r., etc., v:. Jennie Bess, et als. 
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I, Kenneth A. Bain, Jr., Clerk of the Circuit Court of the 
City of Portsmouth, in the State .of Virginia, do hereby cer-
tify that the foregoing is a true transcript of the record in 
the foregoing cause; and I further certify that the notice 
required by Section 6339, iQode of 1919, was duly given in 
accordance with said section. 
Given under my hand this 22nd day of March; 1937. 
IillNNE'l1H A. BAIN, JR., Clerk. 
By DORIS V. 1\IAJOR, D. C. 
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